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LESION CONTRACTS

A Comparative Review

In every society in which individual initiative and pursuit of
economic gain are recognized as desirable, there is a difficult problem
which will inevitably arise in the law of contracts. This is the treat-
ment of private, otherwise binding, agreements in which one party
has secured an ex_cessiyely advantageous bargain.

The reason such agreements present difficulty is that they bring
into conflict two fundamental principles of contract Law: individual
freedom to contract (and concomltant _responsibility for completed
contracts) and mutual fairness and equahty On the one hand, there
is great pressure to allow the parties to deal for themselves without
restriction or paternalistic protection; on the other, there is an equal-

1y great drive for social and, economic «equity», a revulsion of ex-" -

tremely unbalanced or «unconscmnable» _agreements. These two
policies are perhaps the most important principles underlying the
law of private contracts. Thus, when they are in competition, a very
difficult and interesting area of legal analysis is the result.

All societies have had fo deal in some manner with lesion con- ..
traets, and all have had to acknowledge to some degree the 1mpacf; of

the two competing policies noted above. But within this limit there
is a surprising disparity around the, World i in treatment of lesion con-
tracts. Some societies have accorded dominant emphasis to policies
reflecting freedom of contract and individual responsibility. Others
have reached much different results, due to increased emphasis on
policies reflecting mutuality and «fairness».
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This article is an attempt to review the legal status of lesion con-
tracts in four countries: France, Germany, Iran and the United States.
1t will be seen that each of the four treats lesion contracts different-
1y, but that each also reccgnizes the importance of this area of con-
tract law. The first section of the article defines the scope of the law
of lesion contracts and describes some of the critical policy argu-
ments that have been applied in all four countries. Section II analyzes
in detail some of the ramifications of a subjective or objective ap-
proach to lesion contracts, as these are projected in the four legal
systems. The article is followed by an appendix describing the treat-
ment of lesion contracts in each of the four countries, respectively.

It is to be hoped such a presentation of the law of lesion con-
tracts will serve to examine and explain this small facet of the law
in full perspective. By exposing the different policies that are appli-
ed by different societies, the authors hope to reveal the relativity
of this law, and all laws. The law of lesion contracts differs from one
society to the next not because one society may have drafted its laws
more expertly than others, but because each society stresses and
applies different economic and social policies to the issue. Thus, the
study of law ultimately becomes a study of those policies, in this
instance a study of fascinatingly diverse policies.

SECTION 1
Definition of «Lesion» Contracts and applicable policies

«Lesiony is «the prejudice which a party suffers in a commuta-
tive contract (at the time of the formation of the contract) because
of the gross disparity between the value of the performance he owes
and the value of the performance which he will receive in return.»!

Thus, «lesion» is present if the price one is required to pay for
the goods being sold is above the fair market value, or when a
tenant is required to pay an unreasonably high rent. From the above
definition, the following consequences can be deduced for a better
understanding of the doctrine of «lesion»:

1. The prejudice suffered by one of the parties to the K, is the
difference between the K price and the FMV of the thing sold at
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the time of the formation of the K. K agreements are usually in-
duced by the parties expectations of profit making. For example,
in the case of K to purchase land, the buyer hopes that his invest-
ment will be profitable in the future, expecling increase in the FMV
of the land; the seller on the other hand, sells for a price he deems
profitable in order to avoid an expected future loss due fo decrease
in value of real estate.

In the above example, both parties are taking a risk. Their ex-
pectations as to profit making might not be honored due to the un-
assessable market conditions at the time of performance. However, the
doctrine of «lesion» is not concerned with possible changes in market
conditions at the time of performance. It relates only to the reasona-
bleness of the agreement itself at the time of formation of the K.
Thus, the doctrine of «lesion» should not be confused with the theory
of «imprevision» because, while the former looks at the reason-
ableness of the agreement atf the time of the formation of the K, the
latter affords a remedy for changing market conditions at the time
of performance.®

2. «Gratuitous» Ks.* The doctrine of «lesion» does not apply to
cases where the transfer from a donor proceeds from a detached and
disinterested generosity. Thus a donor is estopped from claiming
that he has suffered a prejudice under the lesion doctrine. The
doctrine of «lesion» is further inapplicable to cases where the seller,
having knowledge of the MFV of the goods, but in need of money,
decides to sell it to buyer at less than FMV. In both of the above
examples, the controling policy consideration is «freedom of Kb,
because it does not violate either public interest or social ethics. In the
better instance, exterme cases are treated also under the doctrine of
duress.

A
3. Aleatory Ks. The doctrine of «lesion» does not apply to cases
where the FMV of the things sold is unascertainable at the time of
the formation of the K, because it is contingent on some unknown
future event. Thus, in cases of insurance Ks, the total amount of
premiums paid, and the future damage award due to loss cannot be
assessed at the time of the signing of the insurance policy. Due to
this, the insurer is estopped from claiming under the «lesion» doctrine
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that what the insured has paid in terms of premiums in relation to
what he has recived as a damage award, is grossly inadequate. Howe-
ver, when the amount of premiums are set by commercial custom,
and the agreement calls for higher premium payments, the insured
can claim recovery under the «lesion» doctrine, because his prejudice
relates back to the time when the insurance policy agreement was
entered into. In general, there is no common and fixed rule for the
application of this doctrine in cases of aletory contracts.

4. The doctrine of «lesiony» applies only to cases where there is a
«gross disparity» between the K price and the FMV of the thing sold.
Most Ks contain some type of disparity between the value of the
thing sold and its K price, but only disparity that is regarded as gross
that is felt to be so intorable that it is allowed as the basis for the
doctrine of «Lesion» and its remedies.

In German and Iranian law, custom dictates whether the dif-
ference between the price payed for the goods sold and its actual
value is intolerable’ Under the French Civil Code, on the other hand,
the legislature sets the standard of reasonableness. And in america,
this decision is rendered by the courts in a case - by - case basis.

Public policies behind the doctrine of lesion: Legal scholars over
the years have been engaged in discussing the effecto of K price
versus value dispanity, in mutual Ks. They have been questioning
the usefulness of theory of «lesion» in light of social economic ,legal
and public policy®. The argumsnts that have been developed can be
divided into two groups: These supporting and these opposed to the
doctrine. '

A, Arguments against the dectrine: Arguments generated in
opposition to the upholding of the doctrine can be summerized in five

points: T

1. Freedom of contract policy: Tt is clear that the theory of «lesiony
conflicts with freedon of contract principle which demand that every
person is free to enter into Ks. These who place emphasis in free-
dom of K policies argue that an agreement was entered into volun-
tarily, it must be respected by the parties.
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They also argue that the contract is the enacted law of parties
and between them it has the same power as law. Law must be res-
pected by everybody because it is the produet of their ill. So by
analogy it should be deduced that contract must be respected by
them as a law because they wanted it themselves, Based on this,
«lesion» has no effect on the agreement and the parties are free to
bargain and bind in another absolutly. In the 18th century an
American judge held that «Parties of sufficient mental capacity for
management of their own business, have a right to make their own
bargains. The owner of a thing has the right to fix the price at
which he will part with it, and a buyer’s own judgment ought to be
his best guide as to what he should give to obtan it..»

2. Slablitly and reliance in contractual relations: Rescission of
a K under the doctrine of «lesion» destroys the necessary
reliance and stability which must govern the relationship of the
parties. In business, everyone tries to get as much benefit and suffer
as little prejudice, in entering into a K agreement as they can. As a
result, discrepancy betweep actual value and K price is the rule
rather than the exception. Opponents of the theory of «lesion» hold
that, to allow those who suffer some prejudice due to price versus
value disparity fo rescind the agreement would undercut the reliance
element vital for the stability of Ks?

3. Coustruction the Market: During the time the K may be
rescinded based on the theory of «lesion», both parties are in a posi-
tion which limits the likelihood of their disposing of their property.
Fearing a possible loss, both parties are reticent to use the property
in question, causing an obstacle to increased commerce and financial
exchange.

4. Problems of evaluation of promises: Before one can make use
of the «lesion» theory one has to assess the value of the promises.
Fluctuations in market value due to time and place render this task
cumbersome. Merchants may be induced to sell their goods at a lower
price than fair market value because in need of money, or beacuse
entering into other bargains seems to be more profitable. This makes
it very difficult and sometimes impossible for a judge to take into
account all the psychological and material factors that influence the
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fair market value of goods sold. An American writer described the dif-
ficulties that one encounters in attempting to assess the fair market
value by saying, «Common sentiment, for instance, demands an
equivalent. But what things are equivalent? It is easy to answer this
in regard to goods or services that have a standard market value.
But how shall we m=asure things that are dissimilar in nature. Or in
a market when monopolistic or other factors preven at fair or just
price?»®

A famous American writer claims that since value is the prin-
ciple subject of an agreement, the parties in an attempt to deter-
mine the fair market value conscious of the fact that their estima-
tion might be erroneous. As a resulf, «each party is consciously as-
suming the risk of error of judgment»® which according to this
writer is one of the important consequences of uncertainly of mar-
ket value, and one of the reasons why mistake of value has no effect
on K.

5. Other Remedies Available: Some writers, claim that the theory
of «lesion» is not only dangerous but also unnecessary. They argue
that even assuming that the law must protect the party who suffers
a desiony, the docirines of mistake, duress and fraud are flexible
enough to effectuate this purpose. They claim that a party to a K
agreeing to a lower price than fair market value does so for one of
three reasons: 1) mistake as to market value; 2) duress by the other
party or 3) fraud by the other party in oredr to dissimulate about
the nature of the goods or their fair markst value.® They claim that as
a result the independent theory of «lesion» is not needed, for there are
existing legal docirines capable of application in each of these three
areas.

B. Arguments, in favour of the docirine:

1. Mutuality and Fairness: To sustain the doctrine of «lesion»
it is argued that while freedom of K may be accepted as a
general principle, it ought not be given effect in every case because
another, and in this instance conflicting, function of every govern-
ment ought to be the maintenance of some degree of economic, fair-
ness and equality. This function of the government requires the pro-

tection of the weak against the pewerful. The law should not give
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effect to Ks where one party attempts to profit from the ignorance
and lack of dicretion of another. Enforcement of such a K is thus
argud to be against the public interest and «bonos mores.» The in-
jured party, having the burden of proof as to the prejudice suffered
due to the other party’s fraud, in most cases is unable to carry the
burden of proof unless the law merely assesses the disproportion of
the discrepancy between the mutual promises and in this basis af-
fords a remedy to the injured party.

2, Other Doctrines not available: It can be argud that the doc-
trines of mistake, fraud, and duress are not so broad as to encompass
and substitute for the remedy the doctrine of «lesiony» affords. For
example, in most legal systems, mistake of value is not sufficient
cause for recision of K.; taking substantial advantage of another’s
needs is not considered duress and fraud by a third person, not a
party to the K, but inducing the injured party to enter into the K is
extremely difficult to prouve and is not an automatic means for
recision anyway. Thus, even with doctrines of fraud, mistake and
duress, legal systems that do not honor the doctrine of lesion cannot
fully protect the innocent victim who enters into a K agreement
whereby he is prejudiced due to the discrepancy between the K price
and actual value.

3. Practical Difficulties are not Insurmontable: It is contended
by supporters of «lesiony that difficulties of assessing the mutuality
of the value of the consideration given by the parties to a K are not
so great as to overweigh the importance and adoption of the doctrine
of «Lesion», Granted that evaluation of all the underlying conditions
and circumstances at the time of the formation of the K is difficult,
and that Courts will have to engage in such tasks to apply «lesiony
yvet in most cases custom and commercial practice will set the stan-
dard of acceptability simply and easily. Furthermore, as was ex-
plained above, the doctrine of »Lesion» is applied only in cases
where there is gross disparity between K price an dactual value. In
most situations, such gross disparity is evident, an is readily assess-
able from the facts of a given case.
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Section II
Subjective and Objective Theories of lesion Contracts

European legal scholars, in order to explain the doctrine of
«lesions, have relied either on the subjective or the objective theory.
The subjective theory is based on the docirine of individualism and
«autonomy of willy; the objective theory, on the other hand, is based
on such social considerations as public interest and «bonos moresy.

Before a thorough study of the two docirines can be undertaken,
it must be mentioned that legislators of different countries, in draft-
ing the code provisions of the doctrine of clesion» have not exclusi-
vely followed either of the two theories. Good examples are the
French, German, and Iranian Civil Codes. The French Civil Code,
famous for its compliance with the subjective theory, in effect does
not follow it exclusively, but takes social issues into consideration.
The German Civil Code, famous for its compliance with the objective
theory, does not follow it exclusively, but to an extent tries to honor
the «autonomy of wills. The legislators of Iran inspired by the writ-
ings of legal scholars on the subject, and the principles of Islamique
law, have drafted a code section that does not really attempt to com-
ply with either of the two above mentioned theories. Irrespective of
this, the two theories are usually considered to provide the basis for
the doctrine of «lesiony; and thus they serve a useful tool for the in-
troduction of the problem.

According to the advocates of the subjective theory, the basis of
the docirine of «lesion» is lack of consent between the parties to a
K, due to mistake of value, fraud or duress. Those opposing the
usefulness of the doctrine argue that if the doctrine of «lesion» is to
remedy the injury sustained by a party to a K, due to his lack of con-
sent, sufficient remedy can be afforded to the injured party under
either fraud, mistake, or duress. Advocates of the subjective theory
counter this criticism by asserting that in cases where the injured
party cannot sustain the burden of proof, or in cases where he can
sustain it and the doctriens of fraud, mistake or duress do not offer a
remedy, the doctrine of «Lesion» serves a very important function
in protecting him.
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Advocates of the objective theory claim that the doctrine of
«L.esion» is an independent doctrine. They assert that lack of consent
between the parties to a K needs not to be present. The remedy is
forthcoming, and renders the K void for the sole reason that there is
K price and actual value disparity. In justifying the validity of the
rescision, the advocates of the objective theory have followed one of
two lines of reasoning; either lack of consideration, or unjust enrich-
ment.®

Practical consequences of selecting either the Objective or the Sub-
Jective Theories:

The application of either of the two theories resulis in the fol-
lowing important practical consequences:

1. In accordance with the subjective theory, the doetrine of
«lesion» affords a remedy due to lack of consent between the parties
to the K. As a result, apart from the obvious disparity between the
respective considerations, the injured party has to prove mistake
fraud or duress. In accordance with the objective theory the injured
party has burden of proof only as to disparity of the consideration.

2. Under the objective theory, the injury occurs at the time of the

formation of the K. Under the subjective theory the injury occurs at
the time of the parties’ declaration of intent.
Differences between the above two theories might seem unimportant
at first. This is mainly because in most cases, declaration of intent
and formation of K are contemporaneous; but it must be remembered
that in many cases of K through correspondence there is a time dif-
ference between the declarations of intent and the subsequent forma-
tion of the K agreement. This time difference gives way to possible
variations in the value of the consideration given and that received,
which in turn might result in possible injury to one of the contract-
ing parties.

3. In accordance with the objective theory, the doctrine of «Lesion»
is to protect public interest. As a result, the delegatlon of «lesion» in
a K by a harmed party or a third party renders the K absolutely void
(nullité abosolue). In acordance with the subjective theory, on the
other hand, the doctrine of «lesion» is to protect the reasonable ex-
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pectations and intent of the harmed party. As a result, the allegation
of «lesion» can be done only by the harmed party, and such allega-
tion renders the K only voidable.

4. 1t is logical to apply the doctrine of «lesion» for the protection
of the reasonable expectations and intent of the parties to the K. But
advocates of the subjective theory have restricted its application to
such cases only, thus granting the doctrine a restricitive application.
Contrary to this, the objective theory, which bases the application
of the doctrine of «lesion» on the protection of public interest, grants
unrestrictive application of the doctrine, rendering absolute voidance
of Ks based on «lesion» a general rule of K law.

The practical effects of legislative action in regard to the tweo theories:

As it has been mentioned before, the legislators of different
countries have not exclusively complied with either of the two
theories. On the whole, however, it can be said that the French Civil
Code complies more with the subjective theory, the German Civil
Code complies more with the objective theory, and finally, the Iranian
Civil Code complies with neither, but attempts to bail out the harm-
ed party by, as has been said by some writers, giving effect to the
implied agreement of the parties to the K. Thus, the four elements
that have been considered by the legislatures, in drafting the code
sections of the doctrine of «lesiony have been: a) lack of consent; b)
public interest; ¢) remedy the injury sustained by the harmed party;
d) giving effect to the implied agreement.

A. Lack of consent and the «lesion» dectrine - Introduction:

The relationship between the doctrine of «lesion» and lack of
consent cannot be.denied. In cases where the value of the mutual
promises is known, but one of the parties to the X does not mind
paying more for the goods being sold than its actual known value
there is no lack of consent. Such Ks ought to be enforced since they
neither violate individual rights, nor are they against public interest
and bonos mores.

As has been mentioned above, the burden of sustaining the proof
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for mistake fraud or duress in K agreements is not an easy task,
and at times the only element of proof available is the discrepancy
between K price and actual value. Having this difficulty as to burden
of proof in mind, and wanting to protect the injured parties as much
as possible, the legislatures of different countries drafted the code
sections on «¢lesiony in such a manner as to indicate that in case of
disparity between considerations, the presumption is that there was
lack of consent between the parties to the K, which renders the K
void or voidable.

The real purposes intended to be achieved and the legal techni-
ques used by the different legislators have been the same. What gives
rise to the subjective and objective theories are differences in views
as to whether the doctrine of «lesion» is based on lack of consent, or
evidence of mistake fraud or viclence, of whether the actual statutory
enactment does not depend on proving lack of consent, but is an in-
dependent doctrine redering the K void for the mere fact that there
is a disparity in the considerations.

Consequently, the German and Iranian Code Sections on «Lesiony
provide an immediate remedy to the injured party in case of disparity
in considerations. This is not to say that the QGerman and Iranian
legislators did not deem it important to honor the intent and profect
the welfare of the parties to the K. What it means is that they tried
to separate the doctrine of «lesion» from «lack of consent» Examples
are article 418 on the doctrine of «Lesiony in the laws of Iran which
holds that «If the harmed party knew the just price, at the time of
the formation of the contfract, he has no right to dissolve ity and
Article 318 of the German Civil Code which holds that «... profiting
from the difficulties, indiscretion or inezperience of another is what
violates «bonos mores» and is the basis of the doctrine of «Lesiony.

‘B. Lack of Consent and the French Civil Code:

Pothier, whose treatise on obligations had a great influence on
the French Civil Code states that in lesion cases, «.. the injured
party did not give his consent, for he would not have given what he
has given, except for the flase supposition that what he has received in
return was of equal value; and he would not have had any disposi-
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tion to give had he known that what he received was of inferior
value.» (Obligations, No. 33)

In the French Civil Code, Article 1118, which regulates the effect
of «l=sion» on Ks, is placed under the general title of «Consenty.
In the case of «lesion,» the K is rescindable, which means that only
the injured party can invoke the doctrine and that the K is not «void»
but only «voidablen.

As a result, in accordance with many of the French legal scholars,
exceptional cases” involving lesion, are based 'on lack of consentX
It must be kept in mind that in drafting the Civil Code provisions,
the drafismen did take public interest and freedom of K policies into
consideration. For example, Napleon, in defending the provision of
civil code with respect to sale of lands, said that the law of rescision
is a law of mores, and is a goal to be achieved for the whole French
territory.” This is the reason why Bigot de Preameneu, has affirmed
that «lesion» renders the K rescindable by itself.

Observing the regulations relating to the effect of «Lesion» in
partition actions indicates that the French legislature accepted parts
of both the objective and the subjective theories. On the one hand, in
accordance with Article 830, mere inequality in partition renders the
act of partition rescindable, inequality in partition is to be observed
at the time of the act of partition and without regard of the intent
of the parties. In this case, however, the partition is only rescinda-
ble — not void. The injured party mey rencunce his right of resci-
sion and enforce the partition agrecment, and the other party, by
covering up the injury, can uphold the new partition. As has been
noted these rules are based on the subjective rather than the objzc-
tive theory.®

Contrary to the above, the majority of modern legal scholars have
tried fo separate the doctrine of «lesiony from lack of consent, to
treat it as an original and independent docirine” The French Sup-
reme Court held for the first time, on Decamber 28, 1932, that «Lesion»
apart from the surrounding ecircumstances, causes automatic rescis-
sion, and as a result the injured seller of land is not required to carry
the burden of vroof as to lack of consent and as to lack of having
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his intent honored® After this landmark case, the tendency of the
French Courts has been to gravitate towards the objective theory®
Thus it is fair to state that now the French legal scholars and Courts
tend more to follow the objective rather than the subjective theory.
This means that in cases where there is a lack of legislative solution,
the objective theory is followed. Even writers who believe that
«lesion» ought to be based on honoring the intent of the parties fo
the K, in order to bring together the holdings of the Courts and the
subjective theory, claim that an injured party does not have to prove
lack of consent because the legislature, for the purpose of the doc-
trine of «lesion,» holds that lesion is evidence of lack of consent;
however, if the injured party can be proven {o have consented to the
agreement by the other party to the K, in the absence of mistake
fraud or duress the K is enforceable®

C. «Bonos mores» (public interest) and the German Civil Code:

According to Article 138 of the German Civil Code, the doctrine
of «lesiony» is to protect bonos mores. The Article holds that «a juristic
act which is contra bonos mores is void. A juristic act is also void
whereby a person profiting by the difficulties, indiscretion or in-
experience of another, enteres into an agreement whereby what he
receives as opposed to what he gives up is greatly disproportionalsy

As can be seen from the first sentence in the Article, the legislature,
as a general rule, has declared that juristic acts which are contra
bonos toores are void, The second sentence however, without re-
ference to decisions holds that obvious disparity between considera-
tions renders the K void if it arises from taking advantage of the in-
discretion, difficulties or inexperience of the injured party. Thus,
according to article 138, two different conditions have to be met
before one can claim the presence of «lesiony»:

1. Obvious disparity between the considerations: This means in-
folerable inequality between mutual promises, inequality that is
contrary to the custom of trade. This relates only 1o the K itself, and
obviously it is based on the objective theory. In respect to this, the
only difference between the German and the French Civil Codes is
that in the former presence of disparily is based on custom and is
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assessed by examining the facts of each case, while in the latter, the
amount of disparity between considerations needed for granting relief
is regulated by a legal standard appicable {o all cases.

2. Profiting from the indiscretion, difficulties or inexperience
of the injured party: this relates to the relationship of the parties,
and their bargaining positions. In order to hold that the K, is con-
trary to bonos mores, one of the parties to the X has to violate or
interfere with the other party’s right to K, thus violating freedom of
K principle. The question that can be raised is whether or not in such
cases the purpose of the legislature is to protect the injured party by
honoring his expectations and protecting his freedom to the X, or is
to punish the wrongful party.

Some French writers, in answering this question claim that the
purpose of Article 138 of the German Civil Code is to protect the in-
jured party, who did not enter into the K agreement on his own free
will. Thus the legislature, in giving protection to the injured party’s
intent, attempts to honor free K policies™. However the German Civil
Code is based on the subjective theory, which is the reason why
Article 138 in the German Civil Code is placed under the general title
of wdeclaration of intent.»

‘When one reads Article 138 of the German Civil Code one realizes
that the above interpretation ought not be given weight to. From
reading the article, it becomes evident that the German legislature
did not intend to base the docliine of «lasiony on those cases where
the injured party’s intent has not been honored, but meant to apply
it to all cases where obvious disparity between considerations was
present. This holding is contrary to the subjective theory. As has
been noted before, lack of consent renders the K voidable or rescind-
able, while Article 138 on «lesion,» renders the K void because to
hold it otherwise would be contrary to bonos mores.

With respect to taking advantage of the difficulties, indiscretions
or inexperience of the injured party, a number of writers and German
Courts have construed the statute as to stand for the principle that
the wrongful party must be restrained. As pointed out before in the
introductory section of this paper, honoring the injured party’s in-
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tent has always been one of the underlying motives behind the en-
actment of the «lesiony doctrines. However in the case at hand that
is not the major motivating force. What the German legislators have
done through enacting article 138 of the German Civil code was to
honor freedem of K policies by preventing a wrongful party from
teking advantage and thus restriciing the other party’s right to con-
tract as he pleases. In other words; the law directs its attention to the
restraint of actions and has not regard «lesion» as an imperfection
of intent.®

In addition, the German Courts’ construction of Article 138 shows
a tendency towards the adoption of the objective theory. In com-
pliance with the act of jurisprudence, Part Two of Article 138 seems
to be merely one of the applicable forms of Part One. Thus, disparity
of considerations is contrary to bonos mores in iself, and as such,
even if ihe injured party cannoi prove that the other party took
advantage of his difficulties, indiscretions, or inexperience, the Court,
in napplying Part One of seclion 138, is free to hold the K void. This
statutory application is based on the famous holding of the German
Supreme Court, elected March 13, 1836. The Court said «Contracts
involving disparity in considerations might be held to be contrary to
bonos mores, in compliance with Part One of Article 138, even if
one of the required elements of Part Two of Article 138 are not met»®,

Gf course, German jurispurdence is not completely divorced from
all elements of the subective theory. The Supreme Court, has at the
same time held that disparity in considerations is not enough to call
forth application of Part One of Article 138. It must also be shown
that the wrongful party’s intent was against the common public senti-
ment. The Supreme Court, in a lafer decision, dated May 21, 1957,
held that a K where the disproportion between the considerations is
obvious is not void as a violation of public morality, unless in addi-
tion it can be shown that the wrongful party had a guilty mind, par-
ticularly evidenced by his conscious exploitation of the other party’s
difficulties®.

The important thing to note, however, is the fact that in applying
Part One of Article 133, the injured party invoking the Courts pro-
tection for relief is not required to carry the burden of proof with
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respect of the subjective element discussed above. Rather, it is the
job of the judge hearing the case, to ascertain the state of mind of
the wrongful party to the K, which can be done only by taking into
account the obvious disparity in considaration.

Thus, German jurisprudence does not only hold that the doctrine
of «lesion» is to prevent the cceurrence of all agreements that are
contrary to bonos mores, without regard to lack of consent or lack
of honoring intent, but also in most cases exempts the injured party
from having to prove the subjective element. This manner of statu-
fory construction renders the German law consistent with the objec-
tive theory.

D. Prejudice suffered by the injured party. The Iranian Civil Code.

There are some similarities between the subjective theory and
the Iranian Civil Code provision of the «lzsion» doctrine. According
to the Code provision, the «lesion» docirine may be invoked only by
the injured party. In absence of such invocation, the K is enforee-
able, irrespective of the other party, or a third party’s claim of unen-
forceability. Furthermore, the injured party may not have the K
rescinded in case the other party to the K can prove that the party
claiming injury, knew the actual value of the subject of the K at
the time of the agreement.

In accordance with article 418 of the Civil Code, disparity between
considerations is the principle element of «lesion». Thus, the injured
party, without having to prove faulty intent, may have the K cancel-
led based on mere disparity between considerations. The doctrine of
«lesion» is a general rule of K law. In evaluating the existence of
disparity between considerations, it is the market value, at the fime
of the formation of the K, which is taken into account. Sanctions that
are applied to «lesion» Ks are different from the sanctions that are
applied to Ks based on fraud, mistake or duress.

The above contradictions might create the suspicion that the
Iranian legislature was not too clear about the differences between
the objective and the subjective theories. This in fact might be
thought to have been the reason why the legislature has made use
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of both theories. However, in fact the Iranian legislature was im-
pressed with neither the objective, or the subjective theories as con-
strued by the European legal scholars. As a result, the Iranian Civil
Code is based on the Islamic law, particularly the Shia law, and fol-
lows the exact same docirines that were laid down by the famous
legal scholars who developed the doctrine in Islamic Law (Figh
Imamiyeh).

In Fighh, some lawyers in explaining the power of cancellation
in case of «lesion» have talked about lack of consent. They state
that the injured party entered into the K agreement with expecta-
tions of receiving, in return for his promise, something of equal value.
In cases where his expectations were not honored, it was said to be
proof of lack of consent on his part to enter into the K agreement
under the circumstances. However, having had a substantial object of
the agreement the same as intended, except one of the qualities, it
was held by these lawyers, that the K should not be held void, but
only dissolvable by the injured party, who, based on lack of consent,
could cancel the K agreement®. In spite of this, it must be observed
that even these lawyers did not look at this kind of lack of consent
the same way as other cases. They did not consider this lack of con-
sent as being based on faulty intent, or due to fraud, mistake or
duress. Besides, due to the basic disagreement among the majority
of Islamic lawyers®, the above explanation never had enough weight,
as to inspire the Iranian legislature in enacting the Civil Code.

After extensive arguments, discussions and interpretations of the
primitive principles of Islamic law by the jurists, it can be said that
at the time the enactment of the first volume of the Iranian Civil
Code (1928) was in progress, two theories were being expounded upon
by the Islamic lawyers as forming the basis of «lesion» Ks. Thus, it
is probable that the Iranian legislature was inspired by either one
of the two following theories: 1) The principle of «no harm» 2) Impli-
ed stipulation in agreement.

The famous principle of «no harmy» (La zarar) means depending
on different doctrines that «Islamic law causes no harm,» or that
«Law does not enforce harmful juristic acts,» or that «Islamic society
does not tolerate unremedied harm.»



29

Lesion Contracts - A Comparative Review

The historical origin of the «no harmy principle (La zarar) is a
decision rendered by the Prophet for disposing the case in front of
him. The case consisted of a dispute between the proprietor of a date
palm and the owner of a house on whose land the tree had grown.
The owner of the date plam, claiming a property right” for the tree,
had gone in and out of the house as he pleased. When the facts were
presented to the prophet, the prophet suggested numerous compro-
mise solutions of the problem. When the owner of the date palm
insisted of upholding his property right, however the Prophet, as
judge and law-maker announced that no one in exercising his own
rights may inflict harm on ohters; this is because Islamic Law causes
no harm (La zarara va la zerara Fel islam). He then disposed of the
case by ordering the eradication of the tree.

It is evident that the rule of «no harm» (La zarar) has a restic-
tive function on the scope of other rules. This means that in every
case in which applying a primary rule causes an illegitimate harm,
the jurists must prevent the execution of the rule because of
«no harmy principle (La Zarar). This is the reason why Islamic jurists
call the «no harmy rule a secondary rule (Hokmé Sanavee). It is
designed to control and eliminate those primary rules of law that
viclate the «no harmy rule. For example, one of the primary rules of
the law of property is that the owner may dispose of his property as
he sees fit. However, in case such disposition is exercised by the
owner to the detriment of another, the primary rule of «disposing as
one sees fity can no longer be applied.

The applicable rule of law in this case is the secondary rule
which holds that the owner may not dispose of his property in such
a way as to cause harm to another, and as such should be restrained
by the court («no harm» La Zarar). Another example is the general
rule of K law, which holds that K agreements bind both parties, and
neither is entitled to revoke it. However, here too, in case the K
agreement is such as to cause illegitimate and unjust harm to ano-
ther, the secondary rule, based on the theory of «no harm» (La Zarar)
is applied, and the injured party is free to cancel the K.

Understanding the above introductory explanation as to the role
of the «no harmy (La zarar) rule, sheds light to the understanding of
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the «no harm» rule as it applies to «lesion» Ks. As we know, in
«lesiony Ks the injured party suffers unjustifiable harm. However,
by applying the secondary rule of «no harmy, he acquires a right to
cancel the K if he wishes. Affording such protection is the main
purpose of applying the secondary rule of law, namely the «no
harm» rule, which renders the primary rule of law (K agreements
are enforceable) inapplicable, As a result, while the effect of «lesiony
Ks is based on a subjective aim, its basis is not faulty intent or lack
of consent, as is Europe, but rather the protection of an injured party
by prevention of harme to him.

Thus, the vast majority of Islamic jurists considered the rule of
«no harmy» (La Zarar) to be the basis of the injured party’s right to
cancel a «lesion» contract®, and this became the most famous theory
respecting «lesion» Ks among the modern Iranian jurists®.

Assuming the principle of «no harmy as being the basis of «lesion»
all the provisions of the Civil Code can be explained, and the basis
for remedying the wrong due to its violation can be pointed out. For
example, in order to assess whether the injured party suffered a
prejudice, disparity in considerations has to be found. At the same
time, due to the fact that the prejudice is the direct consequence of
the K agreement ,it is logical to assume that such evaluation of the
promises has to relate back to the time of the formation of the K.
On the other hand, since the purpose of the «wo harm» (La Zarar)
theory is to afford protection to the injured party, only he has a right
to revoke the K, by relying on this secondary rule. As to others, the
primary rule of K law, namely that K agreements cannot be revoked,
and are enforceable, is to be applied. Furthermore, in case the injured
party had actual knowledge of the real value of the consideration at
the time of the agreement, he also is held to comply with the primary
rule of law, and as such, the enforceability of the K. This is because
in cases where the injured party has actual knowledge, he is held to
have caused his own harm, and thus the theory of «no harm» does not
apply to him.

Respecting the intent of the parties - implied stipulation in agreement,

One of the famous Islamic jurists, Nainy, declared in his feach-
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ings, that application of the «no harm» theory, has some inconvenient
consequences in regards to the «lesion» doctrine. His views on the
subject, are followed by a group of lawyers and his students. The
book, expressing Nainy’s views in his lecture on the subject was writ-
ten in two volumes by one of his students. The book is entitled
Moniatot Taleb. What follows is a summary of Nainy’s views, from
this book.

In accordance with this doctrine, the right of cancelling a «lesion»
K is not based on lack of consent, but is held fo be the consequence
of respecting the autonomy of will and intent of the parties. Nainy
held that parties to a mutual K expect fo receive the equivalent in
value of what they promise to give. This expectation, as to value of
considerations exchanged, forms the basis of their bargain, and in
case of silence, equality of considerations is assumed. Agreements
under such circumstances along with the assumption of equality of
considerations should be deemed to constitute an implied stipulation
as to equality of considerations. From this it follows that, in cases
where the implied equality of considerations is absent, as evidenced
by disparity in consideration, the injured party, being the recipient
of the implied stipulation has a right {o revoke the K (Vol. L. pp. 57-
58).

% Upholding of the above docirine has been approached in three
different ways:

1. One line of argument holds that if in fact the right of revoca-
tion is based on the theory of «no harmpy it is logical to hold that in
cases where the harm had been remedied by the other party prior to
the injured party’s revocation, the injured party’s right to revoke
fails. But, il is obvious that restoration of the difference between fair
market value and K price may not result in a waiver of the right of
revocation, {Act 421, Iranian Civil Code).

The above objection to the treatment of «lesion» Ks has been
countered by asserting that, since the right of revocation is created
at the time of the formation of the K, a subsequent compensation
for the harm does not waive the formerly acquired right of revoca-
tion. This argument, while logically acceptable, is inconsistent as to
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the spirit of law deduced from general principles. This is because the
general rule of law, namely that Ks are binding, is the primary rule
and is to be applied in all cases, except where due to legislative
motive of compensating an injured party for the harm he sustained,
the right of revocation as an exception to the general rule is applica-
ble. Thus in cases where the injury has been remedied, subsequent to
the creation of the K agreement, is it still valid to claim that right
of revocation has not been extinguished, because the injured party’s
right to revoke came into existence at the time of the K formation?

While it is true that a majority of the Islamic jurists have upheld
that the power of revocation remains intact, and the drafters of the
Civil Code, influenced by this holding, declared that compensating
the injured party for the difference between the fair market value
and K price, subsequent to the formation of the K does not extingush
the power of revocation, we feel that this holding is inconsistent
with the general principles of K law, and is in viclation with the
stablity of contractual relationships.

2. It has been said before that in cases where the injured party
had actual knowledge as to the real value of the considerations, he is
barred from claiming right of revocation. Assuming that the right of
revocation is based on the implied agreement of the parties, this rule
lends itself to easy explanation. This is because in such cases, the
assumption that equality of considerations formed the basis of the
agreement can no longer be upheld. But, if the right of revocation is
based on the principle of «no harm,» the question that arises is
«Why should the prejudics suffered by this party remain unremedi-
ed,» (the response to this objection is noted above).

3. One may not invoke the principle of «no harmy, unless it is
evident that the right of revocation is not based on the parties’ agree-
ment. This is because enforcing the agreement between the parties is
a primary rule of K law, while the principle of «no harmy» is a secon-
dary rule, to be invoked only as a last resort.

Selecting one of the two doctrines: Either the principle of «no
harmpy or the principle of «implied stipulation» is more or less capable
of substantiating consequences of «lesion» Ks and the provisions
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of the Iranian Civil Code. Nevertheless it, seems to me that the ap-
plication of the principle of «no harm» is more advisable. This is
because, due to the nature of K agreements, whereby the parties
enter into them in order to benefit, the parties to the K have a
tendency to attempt to take advantage of the other, the result of
which is often inequality of considerations. In other cases, one of the
parties to the K might be so eager to obtain the object of the K that
he pays no attention to the equality of considerations at the time of
the agreement. Thus, how can it be claimed that in mutual Ks the
agreement is always based on the assumption of equality of con-
siderations? In particular, assuming that the idea of equality of con-
siderations is separately intended by both parties, as a personal
motive, it is still difficult to claim that the agreement was in fact
based on it, and that as a result, there is an implied stipulation in ac-
cordance to the common intent of the parties. This is especially so,
since bargaining is based on mutual incentives for legitimate benefit,
with both parties normally able to perceive and defend their res-
pective interests:

Apart from the above analytical argument and historical account
of the Islamic Law, in view of social interests, social problems creat-
ed by «lesion» Ks lend more useful results, if based on the social
principle of «no harm» rather than the subjective rule of the «au-
tonomy of will.» The principle of «no harmy is very flexible and lends
itself to various constructions applicable for remedying numerous
social broblems.

Uneconscionable Contracts. The U.S. Uniform Commercial Code:

The United States, of course, is not a Civil Law jurisdiction. For
the most part, the decision whether to apply objective or subjective
standards to lesion contracts remains not with a legislature but with
the courts. And the courts have not responded with a clear-cut des-
cription of the U.S. position. Indeed, it is possible to argue that for
many courts, the doctrine of lesion itself, whatever its basis, is open
to considerable question.

However, the issue of a subjective or objective approach to the
law of contracts in general has long been disputed in the U.S. There
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are adherents of both positions, but in recent years the objective
theorists have tended to prevail, on the practical ground that this is
the only way to make the law definite and systematic.

Superimposed on this background is the relatively new Uniform
Commercial Code, adopted in the last two decades in all the states
but one. The Code does not cover all contracts. However, its Article
2 does apply to ordinary contracts relating to the sale of goods. Sec-
tion 302 of that Article introduces the notion — or at least part of the
notion — of lesion contracts to U.S. legislation. Section 302 provides
that if a court finds a sales contract fo be «unconscionable», it may
cancel the entire contract, excise the unconscionable part or re-inter-
pret the unconscionable part fo avoid it.

This section does not state on its face whether «unconscionable»
is to be defined objectively or subectively. But the comments to it by
the draftsmen indicate that it should be applied objectively. The test
is stated to be whether, in the light of commercial practices, the con-
tract is excessively «one-sided» as of the time of the making of the
contract. Thus it would appear that the section is not based on con-
sent or its absence, but on objectively measured degrees of disparity
between consideration offered and received. This is consistent with
the over-all trends toward objective theories in American contract
law, as noted above, and also with the general purposes of the Uni-
form Commercial Code.

However, it must be recognized that the final answers concerning
the «proper» interpretation will be given by the American courts
themselves. In addition, it should be recalled that the notion of a
lesion doctrine is to some extent alien to American jurisprudence.
Thus, it seems unlikely that the doctrine will be imported through
Section 302 unless, at the very least, it is the injured party who is
seeking to raise it for his own protection, even if in other respects it
is viewed as an objective standard. And finally, it should be reiterat-
ed that the remedies afforded are considerably more flexible than
those under orthodox objective theories.
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Conclusion:

In examining the different theories proposed to find the basis of
the «lesion» doctrine, we have observed some of the advantages and
disadvantages of each. Many practical advantages call for the separa-
tion of the «lesiony doctrine from lack of consent. This is because by
requiring the injured party to prove both disparity in consideration,
and a lack of honoring his intent, the doctrine would become almost
futile. This is because it would be easier for the plaintiff to allege
the doctrines of fraud, duress or mistake rather than alleging
«lesion» as evidence of these doctrines. For example, in cases where
a buyer forces the owner to sell his land at a lower price than fair
market value, assuming that disparity in considerations is not enough
to hold the contract void, it is indeed duress which renders the K
unenforceable. Thus, it would be more advantageous to allege duress
rather than desion» because the former only requires proof of lack
of consent, while the latter, in addition to lack of consent, also re-
quires proof of disparity between considerations. This is the reason
which prompted the French legal scholars and the Courts to construe
the French Civil Code in such a manner as to exempt the injured
party from having to prove lack of consent.

The objective theory, on the other hand, based on «bonos mores,»
provides the awful consequence of having the K void (not voidable or
rescindable or even merely amendable in case o fulesions). Thus,
in addition to the injured party, the other party to the K, and third
parties ,all have a right to rescind the K based on «lesion». This is
quite unreasonable, since what it does in effect, is to allow the party
who profited from difficulties, indiscretion or inexperience of the
injured party, to demand recision of the K. This absurdity has pro-
mpted advocates of the objective theory to explain the basis of
«lesion» in such a manner as to claim that only the injured party is
protected by the law® (We will later see that the German legal scho-
lars have a tendency to construe Article 138 of the German Civil Code,
in a similar manner.)

Thus, it seems to be more advisable to hold that in cases where
the dependent theory of «lesion »is used, a flexible principle of «no
harm» rather than public interest or «bonos mores» ought to be used
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as to constitute the basis of the doctrine. By such usage, the advanta-
ges of both the objective and the subjective theories will be at the
law’s disposal; «lesion» will not be dependent on lack of consent and
at the same time only the harmed party will be granted the right to
cancel the contract.

APPENDIX
THE REALM AND EFFECTS OF LESION
1. The Realm of the Doctrine.

‘A, Lesion as an exceptional rule in the French Civil Code: In the
French Civil Code, lesion is to apply to the following exceptional
cases:

1. Ks made by minors: In accordance with the court’s interpreta-
tion of article 1305 of the Civil Code, Ks that are entered into by a
guardian, for the benefit of a minor, (without requiring the permis-
sion of the family counsel) are void, in case the minor sustaing
injuries due to lesion. In cases where such injury is not caused by
lesion, the K is only rescindable®

2. Partition: In accordance with article 838 section 2 of the Civil
Code, partition where a co-heir receives less than 1/4 of the share
which he deserves are rescindable. This holding is the result of legis-
lative inspiration of the old customary law, which held that «equali-
ty is the spirit of partition.»

3. Sale of land: In accordance with article 1674 of the Civil Code,
a seller of land, suffering prejudice by receiving less than 7/12 th’ of
the fair market value of the land, has a right to rescind the K. Draf-
ters of the French Civil Code did not extend the same protection to
the buyers of the land. The result is that buyers, purchasing land at
above fair market value, (even in cases when the prejudice suffered
is more than 7/12) may not rescind the K. on the grouds of lesion.
This discrimination between buyer and seller is borrowed from the
Roman Law. It is based, and has found support by Napoleon before
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the final enactment of the code, on consideration that while the seller
is likely to be compelled to sell his land due to difficulties, needs, or
necessities, the buyer is free and not forced to buy the land® Further-
more, in accordance with article 1684, the parties are forbidden to in-
voke the lesion doctrine in case of judicial sales.

Up until the 19th century, French law accurately followed the
French Civil Code. Since the beginning of the 20th century, however,
due to continuous economic crises, price instability, and perhaps the
influence of socialism, the inequities of the application of the doctrine
began to be recognized. As a result, statutes were enacted that ex-
tended the scope of the docirine of lesion to the following cases:

Acts passed on July §, 1907 -and ,March 10,,1937 p1escr1be that
with respect to the sale of manure, seeds and shps (substances specifi-
- ed for feeding animals) if lesion exceeds 1/4 of the fair market value,
the buyer may request reduction of the purchase price and com-
pensation for his prejudice. This holding only applies fo buyers, and
exemplifies legislative protection of farmers.

Acts passed on June 28, 1935 and July 17, 1937, relating to the
sale of «good will,» grant buyer the right to discount price in cases
where lesion is more than 33% of the fair market value.

Contrary o the above, Article 37 of the Act passed on March 11,
1957 relating to literary and artistic property, grants a right of reci-
sion and discount of price to the seller of the property, in cases where
lesion is more than 7/12 th of the fair market value.

Judicial exiension to exceptional cases: French Courts still regard
the doctrine of lesion as an exceptional rule. The French Supreme
Court has held that the doctrine of lesion is not applicable to cases
involving sale of movables® or labor Xs* and refused to extend
Article 1674 as to apply by analogy. Nevertheless, the Courts have
indirectly extended the doctrine of lesion whenever the necessities
of justice have so required. The following examples clearly indicate
this tendency of indirect exfension on the part of the Courts.

1. The Courts have applied the doctrine of lesion to sales by in-
voking the effect of lack of consideration in Ks. They have argued
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that price, being one of the principal elements of a K, if missing, is
sufficient to hold the sale void. In such cases, the promise of the buyer
misses its object and the obligation of the seller remains without
cause (consideration). Therefore, if the mentioning of the price is
somehow simulation, the K is void®. The above holding has been ex-
tended to sales where the sales price was not proportionate to the
value of the object sold. The Courts have held them void, based on
lack of-price (Example: monthly payments to seller for price of land
is less than monthly benefit accured to buyer®).

2. By expending the scope of duress and fraud, the Courts have
indirectly limited the need for application of the doctrine of lesion. In
accordance with French jurisprudence, if one of the parties to the
XK profits from the necessities of the other, even in casese where such
necessities are not caused by him, it is held to constitute duress.
Similarly, in cases where one of the parties to the K in keeping the
voluntary silence is not acting in good faith, and the other has a right
to rely on such good faith, it is held to constitute fraud®. Thus, in
cases such as the above, the French Law is similar to German Law.
The Courts will not enforce Ks by which one of the parties attempts
to profit from the necessities, inexperience and indiscretion of another.

3. Ever since the middle of the 19th century French jurisprudence
has held that Courts may adjust Ks relating to salaries of agents and
attorneys and restrain payment of high salaries in which Ks, where
the agreement is based on perfect reliance. Legal scholars have sup-
ported the position of the courts, and argued that Court
intervention prohibits taking advantage of the inexperience of clients
in order to obtain higher salaries®. But, due to the fact that the legal
basis of the judgments are not clear enough, some jurists claim the
jurisprudence is based on the application of the doctrine of cause
(consideration) in Ks*. Others explain the behavoir of the courts on
equity principles®™. Some scholars, however hold that this interven-
tion by the Courts is one example of extention of the doctrine of
lesion in the Ks®.

B. Lesion as a general rule in German Law: As has been previously
pointed out, Article 138 of the German Civil Code adopts the doctrine
of Iseion as a general rule of law. In cases where the court ascertains
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that there is obvious disparity between considerations, and that one
of the parties to the K profited from the difficulties, indiscretion or
inexperience of the injured party, the K is held to be contrary to
«bonos mores» and as such, it is held void. The lesion doctrine is held
to apply to all K’s, without it being restricted special relationships,
such as Ks made by minors in French Law. Also, the voiding of a K
based on lesion can be alleged by anyone.

Wide application of the rule does not mean that the doctrine of
lesion (Act. 138) also extends to cases involving gifts and unilateral
acts. Reasons for not extending the rule t{o these types of cases has
been explained in the first section of this paper. With respect to the
refusal of this extension, there is no difference between German,
Iranian and French Law.

As has been pointed out in sec. I of this paper, Article 138 re-
quires plaintiff to sustain the following burdens of proof: (1) obvious
disparity between considerations, (2) the other party has profited
from the difficulties, indiscretion or inexperience of the plaintiff.
There is no difficulty in sustaining the burden of proof as to disparity
between the considerations. The Court, by assessing the value of the
considerations at the time of the formation of the K, and by taking
into account the custom of trade and other circumstances surround-
ing the relationship of the parties conerned, is to ascertain whether or
not the disparity of considerations is so great and obvious that its en-
forcement would be contrary {o bonos mores.

However, sustaining the burden of proof that the defendant has
acted in bad faith, and has thereby profited from the difficulties,
indiscretion or inexperience of plaintiff, is somewhat more difficult.
Due to this, the literary interpretation of Article 138, requiring the
injured party to carry the burden of proof, restricts the scope of the
lesion doctrine, and as such frustrates the intended broadscope of
the provisions of the article. This is the reason why the German
Courts have striven fo construe the article in such a way as t{o grant
effective protection to the harmed party. In achieving this goal, the
Courts have made use of two different methods:

1. In cases where the plaintiff fails to sustain the elements of
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burden of proof required by section 2 of Article 138, the Court may
invoke Section 1, and hold the K void based on it being contrary to
bonos mores (Supreme Court, March 13, 1936 — July 11, 1917 — Octo-
ber 14, 1921 — Rieg. op. cit. no. 189).

2. Since the purpose of Article 138 is to protect the public in-
terest, the Court may on its own assess presence of bad faith, and
intent on the part of defendant to take advantage of the injured
party’s position, or may simply hold that the disparity in considera-
tions is sufficient evidence to render the K void based on bad faith.

As a result, German jurisprudence has resolved, not only the
difficulties that harmed party might encounter in trying to meet the
burden of proof, but also the difficulties encountered by a harmed
party in his attempt to come under the restrictive provisions of
Article 138, which, read literally, only applies to situations whereby
one of the parties to the K takes advantage of the difficulties, indiscre-
tion or inexperience of another. This has been achieved by a broad
interpretation of the Article, which is read to include all illegitimate
pressures exerted by one of the parties to the K on the other. In other
words, as has been said by El Basouni and Rieg, the German Courts
have interpreted and applied Article 138 (1) in such a way as to hold
invalid all agreements whereby excessive pressures are imposed upon
the economic liberty of a party to a K. (Rieg, op. cit. no. 190).

This interpretation of Article 138 has been extended to apply
even to those cases where one of the parties to the K uses his superior
bargaining position or status in such a way as to impose excessive
obligations on another. The following two examples indicate the courts
approach in carrying out this principle:

1. In all cases, where the liberty or economic autonomy of a debtor
is destroyed or in any way restrained, so as to benefit a creditor,
the courts hold the agreement immoral and therefore void (May 29,
1906, R G Z 63-336. BGH, March 4, 1955 - Rieg, no. 190). This rule is
applied for the protection of the employees against the employers in
labor contract cases, and for the protection of minority shareholders
against the disproportional distribution of profits to majority sharehol-
ders by the corporation.
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2. In accordance with the rule handed down by the German
Supreme Court «every person, including the Government, who im-
properly makes use of his superior bargaining position and status, in
such a way as to cause inequitable disproportional results in trade or
commerce, will not be legally protected.» BGH, May 25, 1954 — BGH
No. 18, 1955, RG March 21, 1923). This principal is mostly applied to
cases involving Ks of adhesion. For example, K clauses drafted by
transportation companies so as to diselaim liability for injuries sustain-
ed by passengers have been held void by the Courts based on im-
morality.

€. Lesion as a general rule of contract law in the Iranian Civil Code:

In the Iranian civil law, the doctrine of lesion is considered to be a
general rule of contract law. This means that the right to make use of
the doctrine of lesion for dissolving a K is not restricted to cases in-
volving special relationships or spectific K agreements (Art. 416 and
456).

However, it must not be assumed that the application of the rule
is not restricted at all. Apart from cases involving gift law, and cases
where it is held that the lesion is tolerable (less than 1/5th of the fair
market value), the scope of lesion is further restricted in the follow-
ing situations:

1. The right to revoke the K applies to cases where the harmed
party, at the time of the formation of the K, did not know the actual
price of the goods. But since the harmed party does not need to prove
his ignorance concerning the fair market value of the good, lack or
presence of such knowledge does not constitute a real obstacle to
remedying the prejudice suffered by the harmed party. In conformity
with a famous legal principle (Asle Adam), the court presumes that
the injured party had no knowledge of the fair market value. This
presumption may be rebutied only by either the other party’s proof
that the injured party had knowledge of the fair market value, or by
proof that the surrounding circumstances were such that the injured
party must have had such knowledge. For example, a rug dealer, in
the business of selling rugs, is estopped, without presenting addi-
tional evidence, to claim that he had no knowledge as to the fair
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market value of the rug he sold, and the above presumption will not
apply 1o him.

2. The Administration of document registration reguires that all
notary publics include the following clause in all documents relating
to transfer of land: «The right to revoke the X in case of probable
lesion is waived by the agreement of the parties.» Therefore, since all
and transfer agreements must be drawn by a notary in accordance
with Article 22 of the Registration of Documents Act, and since the
parties in land transfer agreements are required to contract away
their possible rights to revocation based on lesion, this clause creates
a real obstacle to the application of the lesion doctrine as a general
rule of contract law. The result is that the doctrine of lesion has no
application to contractual relationships involving land transfers.

3. Upon acquiring knowledge of the disparity in considerations,
the harmed party is under a duty to revoke the contract immediately
(Art. 420, Iranian Civil Code). Voluntary delay on the part of the
harmed party waives his right of revokation. However, the time
with which such right of recovation may be exercised is subject to
the particular custom or trade of the business. Thus, if the injured
party makes use of the first opportunity he has to revoke the K, he
must be held to have taken the necessary immediate action without
delay even if he makes his decision to revoke known only two days
subsequent to his becoming aware of the lesion.

D. The Scope of Lesion in the United States, The courts in ihe
United States have long championed the principle of freedom of con-
tract, perhaps more so than in any other judicial system. It should be
expected, therefore, that the doctrine of lesion would not receive ex-
pansive acceptance in the United States. For to the extent that it is
applied, it operates as a restriction on the freedom of contracting par-
ties to enter into and be bound solely by their own terms. For this
reason, the doctrine has tended to be viewed as an unwelcome con-
straint on the free market, and it has generally been restrictively ap-
plied.

At the same time, however, the American courts pride themselves
on their ability to deal equitably with all cases and parties, and in
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this respect they have been obliged to recognize the existance and
worth of lesion and similar doctrines. Thus there are a number of
instances in which the courts have allowed modification or rescission
of badly one-sided contracts, despite the principle of freedom of con-
tract. These include the following:

1. Duress. Where one party has taken advantage of the economic
or other weakness of the other to drive an outrageously hard bargain,
the courts have intervened. The amount of pressure wielded by the
dominant party, and the degree of unfairness of the resultant «agree-
ment» must be extreme, but if these conditions are present, the courts
will say that the parties never really mutually consented to the con-
tract, so that the contract can be upset. In one famous case, the Unit-
ed States Government claimed that it was forced to enter into an
unfair contract during the Second World War by a ship-builder whose
ships the country desperately needed. The Government lost the case,
but the very fact that it could have been brought exemplifies the pos-
sible uses of the doctrine of duress in the American courts.

* 3. Mistake. As a general rule, the doctrine of mutual mistake has
not been an adequate substitute for lesion in the United States. Most
courts hold that even extreme mistakes of value will not allow a con-
tract to be tampered with. For instance, in one well-known state
case (Wood. v. Boynton, supreme court of Wisconsin) both parties
thought they might be dealing with a topaz, which was purchased by
the buyer for $1.00. The stone was actually a diamond, worth $100.
The court refused the seiler’s request for recission, on the grounds that
this would violate freedom of contract.

However, other courts have held that if the mistake relates to
the «nature» of the item contracted for, then recission may be per-
mitted. Thus in another state case, (Sherwood v. walker Suprem
Court of Michagan) the parties thought they were dealing with a
bearren cow. When the cow turned out to be with calf, the courts
allowed recission to the seller. This is really a holding inconsistent
with the Wood case, although the two cases employ different terms
in their discussions. However, the Wood holding is followed by most
American courts, so that the doctrine of recission for mutual mistake
is not an adequate substitute for lesion.
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3. Fraud. As nearly everywhere else, fraud by one of the contrac-
ing parties may be grounds for recission of the contract in America.
However, the definitions of fraud is somewhat restrictive — mere
«puffing» and reasonable exaggeration are expecied and condoned
as a part of normal sales efforts. If the statements of the seller (or
buyer) go beyond this, howsver, and the contract is lopsidad as a
result, the courts will allow recission.

4. Leases. The doctrine of lesion does not technically apply to
contracts respecting land. (Nor does the Uniform Commercial Code
apply to sales of land. See Section 2-102 of the Code.) However, par-
ticularly in urban slum housing, lease contracts have long been
regarded as systematically unfair to tenants, Because of this, con-
siderable legal pressure has developed for remedies in favor of
tenants, This pressure has recenlty begun io result in new rules of
interpretation for leases, some of which are in actualily analogous to
the doctrine of lesion. For instance, both state and federal courts have
held that a landlord must prepare the premises thoroguhly before
contracting for rent and that he must maintain them afterword. If
he fials {o carry out this non-coniractual burden, the tenant may
rescind. If has even been suggested that the courts should refuse to
enforce any provision in a lease which is the result of the lessor’s
superior bargaining position. This would bring lease agreements
well within the doctrine of lesion.

5, The Uniferm Commercial Code. The implications of Section
2-302 of the Uniform Commercial Code, the «unconscionability» sec-
tion, are discussed above in Section II. As noted there, this Section of
the Code is potentially the equivalent of a doctrine of lesion, suf-
ficient to replace the other substitutes discussed above. (See, eg.,
Extension of the U.C.C.s Unconscionable Contract Provision to Ex-
culpatory Lease Clauses, 5 American Business Law Journal 287)
However, as noted, the Code is too recent to have attained its full
potential in the courts. We will have to wait for the future to discover
the extent to which Section 2-302 is used to supeecede, and perhaps
to extend, the other principles discussed as substitutes for lesion.
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II - The effects of lesion.

French Law: In accordance with the French Civil Code, lesion
renders the K voidable. This menas that only the injured party may
rescind the K. The statute of limitations is two years, and begins to
run at the time of the formation of the agreement (Art. 1676). The
statute of limitations in cases involving partition agreements of in-
herited property, starts running at the time of descendant’s death
(Art. 1080).

The rescission relates back to the time-of the formation of the K.
Thus, all benefits subsequently acquired belongs to the seller.

The injured party’s right to rescind the K may be prevented by
the other party’s willingness to make the K good by paying the requir-
ed additional sum of money. In cases involving contracts of sale, the
required additional sum of money is the difference between the fair
market value and the K price with a 10% discount (Art. 1681 Civ. C.).
For example, assuming that the fair market value of land at the time
of sale was $10,000, and the K price was $5,000. The required addi-
tional sum of money to prevent rescission of the K would be $4,000.
This 10% deduction does not apply to contracts involving partition
agreements, where in order to prevent rescission based on lesion the
full sum between the fair market value and the K price must be
payed. Considering such cases, the Supreme Court has held that the
just price is the fair market value at the time of payment rather than
the value at the time of the partition. (Ass. Plen. Civ. March 9, 1961,
D. 1961, 505; Civ. le civ. March 12, 1963. 5. 1963 228)

It must be remembered, however, that the French Legislature, in
statutes enacted after the Civil Code, did not provide for rescindabi-
lity of the K, as constituting the sanction in costs involving lesion,
but merely provided a right to the harmed party to request the Court

to reduce the excess of his consideration. French jurisprudence has
upheld the above, and thus in cases which call for an extension of

the scope of the doctrine of lesion, the available remedy is no longer
a right to rescission but rather a mere right to request reduction of
the excessive consideration. As a result, with the exception of cases
specifically enumerated, and covered by the Civil Code, the opinion
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of the present writer in conformance with the opinion of modern
French legislation and French jurisprudence, is that the doctrine of
lesion is not based on lack of consent, but rather on remedying the
prejudice suffered by the harmed party.

Although the purpose of the lesion doctrine is the protection of
the harmed party and not that of the public interest, the seller may
not, by a clause in the sale agreement disclaim his right to a remedy,
in case of lesion. Such clauses, if in fact incorporated in the sale
agreement, are held to be unenforceable, and the seller may request
the Court to render the K void (Art. 1674). The reason for holding
such disclaimer clause unenforceable, is based on the legislative con-
cern of restraining buyers, with knowledge of the disparity in the
considerations, to force sellers to renounce their right to a remedy.
This is the reason which prompted some French jurists to hold that
Article 1674 is to be construed as a general principle, not restricted
to cases involving sales, but applicable to all cases involving lesion®.

After the formation of the K, the parties may enter into any
agreement to dispose of the lesion. Thus, a seller of land may renounce
his right {o take advantage of available court remedies in considera-
tion for receiving for example, 2/3 of the actual difference between
the fair market value and the K price.

German law: In conformity with Article 138 of the German Civil
Code, lesion renders the K void. This is based on the policy considera-
tion of protecting the public interest. This means that anyone con-
cerned may invoke the voidance of the K, and that even the injured
party does not have a right to confirm the K. Holding such solu-
tion undesirable, a number of German legal writers, among them En-
neccerus Nipperdey, have suggested that Article 138 ought to be in-
terpreted in such a way as to prevent anyone but the injured party
to invoke the voidance of the K. Such construction is inconsistent
with the provisions of Article 138, since it reduces the K not void
but only voidable. This inconsistency is what prompts the courts and
the majority of legal scholars to look at the problem in terms of the
reasons for the voidance of the K rather than in terms of who may
have a reasonable course of action. The majority of jurists hold that
the effect of voidance of the K is to restitute the parties to the posi-
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tion they would have been in had the K never been entered into, A
void K is incapable of creating obligations, and thus, the parties must
return the considerations they have received based on an apparent
but nonexistent K. Consistent with this interpretation, the judgment
that renders the K void further indicates the absence of any obliga-
tions occured by the parties. To further sustain the above interpreta-
tion of the doctrine, it has been argued that, following the common
intent of the parties the contract is made as an inseparable total
which involves the two mutual promises. Thus it has been held that
since the fraudulent party receives a benefit only in exchange for his
promise, in case the Court holds receiving such benefits to be con-
trary to bonos mores and hence void, the fraudulent party’s promise
is also rendered void*.

Contrary to the above, German jurisprudence along with a number
of legal scholarrs hold that in conformity with Article 138, only the
injured party’s promise is void because it is only the performance of
this promise is contrary to bonos mores. The result of this holding is
that only the injured party has a right to invoke the voidance of his
part of the agreement and to request restitution. In case the injured
party’s demand for restitution is held to be legally acceptable, the
other party to the K has a right, based on unjust enrichment (sec, 1.
Article 812) to request restitution of the consideration given by him
to the injured party®.

American Law. Under Section 2-302 of the Uniform Commercial
Code, the courts have a choice of three remedies in the event that
they find a sale contract containing any «unconscionable» clause.
They may refuse to enforce the contract, which amounts to recission
of the whole agreement. They may delete the offending provision and
enforce the remainder of the agreement, which is partial recission.
Or they may limit the application of the offending clause, which is
modification. Thus, the Code gives maximum flexibility to the courts
in their treatment of contracts found to be grossly unfair.

The usual remedies allowed by the courts in cases dealing general-
ly with fraud, mistake and duress has been recission. It is extremely
rare that any other remedy has been allowed in such cases. It is also
very unusual for American courts fo strike down offending agree-
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ments as void; rather the courts will allow recission only on the
request of the injured party.

Iranian Law: According to the Iranian Civil Code, in cases in-
volving lesion, the injured party has a right to either revoke or con-
firm the K. Thus, the Iranian and French Civil Codes are similar in
that they both give an exclusive right of revocation to the harmed
party. However, the existing difference between rescindability of the
K in French law and recovability of the K in Iranian law must be
mentioned. Recision of K in French law has a retroactive effect. This
means that in case the injured party’s claim is legally acceptable, the
Court renders the K absolutely void. Recovability of the K in Iranian
law, on the other hand, only has a prospective effect, This means that
in the time interval of formation and revocation the contract is en-
forcable. The logical result of holding the revocation to have a pros-
pective effect is that the parties until the time of revocation are
deemed to be the legal owners of the object of the K they have
obtained, but after revocation the object is to be restored to the
original owners. Also, the benefits received follows the transfer of
the object and vests henceforth in the original owner.

Receiving the diffierence between the fair market value and the
price does not waive the injured party’s right of dissolution in absence
of the injured party’s agreement to accept the difference (Art. 421).
Agreements as to the right of dissolution between the parties is en-
forceable. As a result, the parties may waive their right of dissolution
either at the time of the formation of the original K or in any subse-
quent agreement.

Critical considerations and suggestions:

As has been pointed out above, the doctrine of lesion in Iranian
law, independent from public interest and lack of consent and con-
siderations is stricitly based on the principle of remedying the injury
suffered by the harmed party. The lesion doctrine is further separated
from the doctrines of mistake, duress or fraud. However, it must be
mentioned that certain provisions of the Iranian Civil Code concern-
ing the lesion doctrine are not consistent with its foundation, at least
in the light of every day life requirements. Two analytical considera-
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tions that follow are to illustrate the correcetness of this claim:

1. The dissolution of the K, at least in some cases is not enough
to remedy the prejudice suffered by the injured party, because, as
has been pointed out before, such dissolution has only prospective ap-
plication. As a result, an injured seller, for example, who cancels a
sale only after a long period of time, having not been informed of
the real value of the things sold previous to the time he cancels, any
past benefits received from the object of the sale remains the pro-
perty of the buyer. While it is true that the seller, having the use of
the money received by the buyer has received some kind of a benefit,
it must not be forgotten that the actual benefit of the seller had been
less than deserved due to the discrepancy between the fair market
value of the thing sold and the actual price received for it by the sel-
ler. Thus, since the K is held to be enforceable until the time of can-
cellation by the injured party, and all benefits received in this time
period are to be retained, it is unfair to claim that the right of dis-
solution is sufficient to remedy the harm suffered by the injured
party.

A just remedy for the prejudice suffered by the injured party
calls for holding the dissolution of the K to have a retroactive effect,.
The flexibility of the «no harm» doctrine provides for such possible
construction. Presuming that the principle of the «no harm», as a
secondary rule, governs the primary rules of contract law, there is no
differrence between the primary rule that relates to the binding ef-
fects of contracts, and the primary rule relating to the transfer of the
objects of the obligations. Having this in mind the possibility of
holding that in cases when the injured party revokes the K, the «no
harmy rule prevents the creation of any obligation, becomes obvious.
Thus, more just results would be obtained if the Iranian legislature
would, similar to French law, hold that the effects of revocation are
retroactive.

2. Stability of contractual relationships requires that contracts
remain binding on the parties, hence power of K dissolution ought to
be resorted to only after all other possible remedies have been ex-
hausted. Thus, in cases where remedies, short of K dissolution, are
available to cure the wrong, dissolving the K ought not be used
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because of its futility and danger. Having this consideration in mind,
injured parties ought be barred from using their right of revocation
in cases where the other party agrees to remedy the prejudice
by paying the additional sum that is requried to make up the dif-
ference between fair market value and K price. This solution is suf-
ficient to remedy the injury suffered. Presuming that the right of
the injured party is based on the «no harm» doctrine, and the power
of revocation has been created to remedy the harm, how may one
claim that in cases where right of revocation has failed at its founda-
tion, due to the other parties willingness to make the K good, the in-
jured party is free to revoke the contract?
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