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The year 1973 is an important one in Iran. It marks the tenth anni-
versary of the white revolution, the completion of the fourth five year plan
and the formulation of the fifth one. The last few years have been one of
intense economic growth and of rapid change. The country may look back
with justifiable pride on many of its achievements. Héwcvcr, a price had to
be paid. The explosive growth of cities, particularly  Tehran, brought in its
wake a host of urbon problems, ¢.g., urban sprawl, traffic congestion, air
pollution, housing shortages, a demand for addttional or expanded muni-
cipal services, and many others. The authorities concerned pcfccivcd that a
completely uncontrolied growth could not continue indefinitely and studies
and master plans for some of the major cities have been commissioned and
prepared. There has also been initiated a framework for continuing operation
and updating. Land use planning had come, or more properly returned,

to Iran.

It is true to say that the best land use plan is valueless if there is no
adequate enforcement machinery. It is the purpose of this article to explore
the Iranian approach to land use planning and the legal tools provided for
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the implementation of plans, and to try to evaluate their adequacy. The
approaces, processes and legal tools will be compared to those developed in
the United States in the last fifty years, for the purpose of ascertaining whe-
ther the American experience may provide any assistance in the solution of
Iranian problems, and vice verca. Finally, tcniativc ‘answers will be sought, v
whether any further means are necessary to tame megalepolis. However,

before this analysis is undertaken, a bricf description of the urban planning
process and of the law of zoning in America will be given, as background

information for the Iranian reader.

- L. BACKGROUND

{a) The Urban Plamz':zg Process(!).

. Because land is a scarce comodity, the guantity of which is fixed and
the demand for which is distributed very unevenly geographically, it is very
important that it be used as rationally and effectively as possible. This is

the basic premise on which the planning process is based.

Al -piahning has certain basic attributes. First of all it is future oricxi-
ted, that is to'say it attcrgpts, to inﬂuencg: future events. Second, planning is
continuous, that is to say goals and means are being periodically revalua-
ted in the light of changed circumstances. Third, planning is based
on an ascertainment of facts, that is to say before you can plan you
have to ha;ve sufﬁcicnt data; ascertainmént of uall facts being impossible,
it becomes one of the important value judgments when to stop collecting
data and start planning. Fourth, planning should be comprehensive, that is
to say a plan will be defective "unless it includes a large 'enough - ares,
geographically or functionally. The planning process here discussed is distinct
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from the planning done by an individual land owner (public or private)
with respect to the utilization of his land. The basic difference lies in the
fact that the plan being prepared does not concern land owned by the
planner, or to be acquircd by him, but on the contrary is meant to-influ-

ence and direct the individual actions and plans of others.

Planning, of course, has many aspects and may be approached in any
.number of ways. For instance, planning may be negative, that is to say the
landowner is told what he may not do with his land, but within the cons-
‘traints of the plan the choice of what to do, or whether to do anything at
all, is his alone. On the other hand, positive plannifxg tells a landowner
what he must do with his land and sometime even when he must do it.
Slrmlarly planning may ‘be done by spcc:ahzed govemmental agencies (and
this is the kind of planmng we are most concerncd with in this article), or
by private 1ndxyxduals or orgamzatmns. However, all planning has certain

basic characteristics or stages in common(2).

" 'Urban planning is a generic process and for analytical purposes it
can be divided into six stages. The special comments about process in'the
discussion of stages which follows are relevant to solving problems in an
urban environment and, indeed, planning land development. Although the
evolution of the prcatice of planning in the United States, and the enfor-
cemeﬁt of thc. plan primarily by zoning, resulted in an early concern for.the
létter,r the logic of the proccss,call.s first for planning which proposes a laﬁd
use policy, and se?:ond for regulations to enforce such policy. The six stages
’tl)f an urban plannirig procesé, which are briefly described below, may be
S‘:%tc.d as: (1) recognition; (2) specification; (3) proposal; (4) cvaluatidn; )]

decision and (6) effectuation(3).

(1) The recognition of a set of problems by a community often initiates
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a planning process. In an urban context, the set of problems usually arise

- from a lack of coordination betwéen various land developments, public and |
private. The need to set in motion a process of study, planning and choice
of action is recognized. k .

(2) The specification of g;)'aklsk a.nd objectives follows, with an inquiry’
into measures to be utilized to achieve the community’s Qspiratiom.
.Statements of categoric -goals and specification of objectives demand
.advance thought about criteria to be used. The critera and standards to be
-utilized as measures of achievement are specified early, together with the

-statement of goals and objectives.

(3) Proposals can be evaluated and explorcd lbgically after a careful
statement of purpose has been made and the need for regulations and res-
traints has been anticipated. This exploration includes various future possi-

" bilities and alternate courses of aCticn; or more simply, the ends- means
relationships. The proposals we Arc talking about may be either plans or
designs; but for the purposes of this article we are primarily concerned with
'urban land use plans. Master plans, general plans and comprehensive plans
”are synomous terms, and tbé iatmf one is used throughout this article.

{4) An evaluation of possible approéchcs to the comprehensive plan
requires a knowledge of the 4urbar"1 crivirbnment, and of the social; economic,
geographical and political forces at play. This type of analysis permeates
the entire process, but at this stage it comes to the fore, as the merits of the
different approaches are tested, the rigor of application increasing as succes-
‘sive possibilities are discarded, These tests are the culmination of knowledge
-gained in the previous stages and “are made in  anticipation of the policy
decisions made in the subsequent stages. This evaluation tests only compre-
 hensive plans which make later intelligent choices possible.
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- (5) Decision is the stage at which the many participants coordinate
their activities and work towards the setting of a policy for the future. The
prooess does not end with the selection of a cocrcive of action and the com-
prehensive plan as such has no coercive features so that a landowner may
chose to remain indifferent to the advice and guidelines contained therein.
However, the event accompanying the decision may be persuasive in future
land use controversies, by indicating a consensus in the community. If the
comprehensive plan is not based on such a consensus; its efficacy is seriously

impaired.

(6) The effectuation of a comprehensive plan may be accomplished by
the usc of zoning, the essential nature of which is described in the following -
section, or by the use of other lcgal tools. This regulatory stage, during
which binding standards for the bulk of buildings and uses of land are set,
depends on the comprehensive plan for guidance and rational. The land
use policies of the comprehensive plan should anticipate zoning regulations,
but they are most persuasive when they remain general and aloof frorﬁ the
necessary specificity of zoning ordinances. A surge of knowledge about a
particular parcel of land occurs at the time of development, and the policies
of the coinprchensive plan need to be broad and flexible enough to permit
a necessary minimum of accomodation and change. It should be mentioned
here that comprehensive plans are implemented not only by legal tools of
direct enforcement, such as zoning, but also by other means, ¢.g,, fiscal
policies, particularly capital imprOQement i:rograms; which are not discussed

in this article.

As we sec the above stages evolve logically, each succeeding one buil-
ding on the knowledge gained and decisions made in the prior one. However,

since the urban planning process is a continious ome, the stages may, and
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usually do, repeat  themselves cyclically.. The accumulation of knowledge
gained during the ,eﬁ'ectuationfavtagc»is as vital as the repetition of the early
stagcé, to the end that the comprche‘nsive plan retain its vitality and serve
as a basis for rational choices. The - accumulation of such feedback often -
results in an amendment of the pohcy of the compréhensive plan, which |
will be discussed later. ‘

(b) An Outline of American Zoniug Law(4).

For planning to have any effect at all there must be enforcement
provisions of some kind, and it is in this context that a lawyer assumes an
affirmative role. In the choice of enforcement provisions the ‘legislator - may .
rely either on incentives or on penaltics (in most cases some combination of .
both will be found most effective). The incentives approach rewards the
landowner for doing what the plan calls for, by means of tax benefits,
direct grants, advantageous loans, etc. The penalties approach, on the other
' haﬁd . punishes the landowner for doing what the plan. prohibits, by means
-of criminal (ﬁnes or xmpnsonment) or cm! (tax pcnaines, money damagg:s,v

abatemcnt orders, injunctions) sanctxons(ﬁ)

“Considering the cbﬁ}pléxﬁia of the problems and of modern, 'coinpxi-’
hensive plans, the legal enforcement tools have to use a whole host of
approaches. However, in the United States, the most important of them, or
at least the one most ﬁ*’cqucnt:ly discussed, is zoning. It is ba.scd on the police i
power of the state to protoct\t:!'"ié‘ sai‘cty, health, morals and gcnerﬂ weifafe'
of society and consists of the division of a locality into distinct areas or zones.
Each zone is defined in terms of permitted and prohibited - use, and the
height and bulk of buildings is prescribed. - Thus a zoning enactment con-
sists of a map, which designates the various zones on the ground, and of a
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text which provides the necessary substantive content, as well as the proce-

dural framework(5).

Zoning is based on a number of assumptions, some of which have
never been subjected to, or are incapable of rigorous proof. It is assumed
that certain uses are compatible with each other, while others are not. It is
further assumed that it is possible to identify compatible and incompatible
uses and to devise a hierachy of them. This leads to the ultimate assumption .
that the grouping of compatible uses and the separation of incompatible ones,
the degree of separation being dictated by the rank of any given use within
the hierarchy, will produce a2 more rational use of land and advance public

welfare,

In a widely followed text the purposes of zoning are defined as(7):

“designed to lessen congéstion in the streets; secure safety from fire,
panic and other dangers; promote health and the general welfare;
provide adequate light and air; prevent the overcrowding of land;
avoid undue concentration of population; facilitate the adequate
provision of transportation, :water, sewerage, schools, parks, and
other public requirements;... [all with due regard] to the character
of the district and its peculiar suitability for particular uses, and
with a view to conserving the value of buildings and encouraging

the most appropriate use of land...”

It becomes at once obvious that some of these objectives may be attained
directly through zoning, while others will be affected thereby only indirectly.
This rather traditional list is currently being expanded by the inclusion of

preservation of historical areas(8) and enhancement of esthetic values(9).
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~ As stated previously, all modern zoning regulates use, height and bulk.
Use zoning is predicated on a hierarchy of uses, from the highest (least
intensive) to the lowest (most intensive), or, in other words, from single
family residences to heavy indmtry Such zoning may be either cumulative,
whith was ’partiéulaﬁy true of catlier enactiments, or noncumulative; in the
former all higher uses ate permitted in the lower use zones, in the latter
sottic uses ate classed as muttially exclusive: e.g., not only is industry and-
business kept out of residential zones, but rcsidéhtfal uses are similarly
excluded from industrial arcas(19); | ‘

Within the zones, when uses are listed, they ave further subdivided
into permitted uses, accessory uses, and conditional uses. Permitted uses are
the primary uses of the zone authorized outright, e.g., a single family resi -
dence in a residential xone, or professional offices in- a commercial zone.
Acgcssory uses are those authorized in connection with permitted uses, but
not 6thcrwisc; e.g., a garage to be used in connection with a residence, but
not one to be used for rental purposes, Finally, cendmonal uses are those
consxdcrcd as compat:ble wzth permitted uses, but whxch pose special prob-
lcms whxch must be solved on an individual baals, eg,a church or school
in a rwdennal area which mxght bc authorized, subject to spcexal condi -
txons rclatmg to such mattcrs as minimum land area, off- strect parking,

set bach screening from adgoxmng residences, ctc(’- b,

Height and bulk zoning dire¢tly oontrols population densities, and
indirectly affects such matters as traffic patterns and needs, quantity and
type of public services, employment and shopping patters, and many others,
The former limiw, in ghiolute terms, the height of huildings in some, or all
gones. The latter defines the relationship between the total fand area. invol-
ved and the portion thereof which may be covered by buildings and also,
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frequently, the maximum bulk of the buildings in relation to the land.

Recently, and still rahter tentatively, zoning has been employed either
differently, or towards the solution of new problems. Examples of different
applications are so-called planned unit developments(!2) and floating
zones(13). An example of the application of zoning towards the solution of
novel problems is flood plain zonins(14).

A planned unit development denotes a large scale residential project
in which different types of housing (single family residences, townhouses,
low-rise apartment houses, and high-rise apartment houécs) are mixed
according to the plan, and, more importantly, where bulk regulations are
applied on a large area basis, rather than on a lot by lot basis. Floating
zones, usually but not cxclusively applied to light manufacturing, are fully
provided for in the text of the zoning enactment, but no area is designated
for them on the zoning map. The zone does not become located on the
ground until somebody owihg a prescribed minimum amount of land appliés
that his land be so designated. The designation is not automatic, but, on
the contrary, decided each time on an individual basis and subject to appro-
priate conditions. These conditions again deal with bulk and land coverage,’

off - street parking, landscaping, screenmgs, etc.

Flood plain zoning is designed to minimize losses caused by ﬂoods;
by prohibiting, discouraging or limiting development in floodprone areas. It
represents a radical departure from the traditional concept of zoming, the
aim of which was and is to foster and encourage designated kinds of deve-
lopment. Because of this, and of the severe impact on the landowner, the
validity and extent of the permissible sweep of flood plain zoning have not
y¢t been worked out, but are in the process of definition on a case by case
basis, \

Finally, and very tentatively, experimentation has started with so-called
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performance zones. Traditional use zoning consists of lists of pefmittcd and
prohibited uses, based on an estimate of their compatibility. The problem
with this kind of an approach is two fold. First, in a rapidly changing world
a list soon becomes outdated, particularly in an 'industrial area, and there
are recurring problems of accommodation of new and, therefore, u_nprovide‘d‘
for uses. Second, the mutual compatibility or incoﬁipatibility of uses is baséd
more on impressions than on objective standards. To remedy the situation it
is suggested that, instead of a list of specific perhﬁttéd uses, the enactment
authorize any use meeting designated standards in tefxns of smfoke, noise,
dust, glare, vibration, radioactivity, heat, odor, etc. The concept, at preseat,
is a highly controversial ‘one and will require a lot more work, study and

experimentation before it may become workable(15).

- There are relatively féw problems when zoningk is imposed for. the
first time on an undeveloped area. However, as is more often the case, when
zoning (or rezoning) is imposed on a partly or fully developed area, prob-
lems are bound to arise. One of the principal 'oncs is the problem of existingi
uses which were perfectly lcgé.l when atab]ished,» _but which have become

illegal because of the zoning ordinance. The terms appiied to such uses is

that of nonconforming use(!6).

First we must establish what a nonconforming use is. - As a matter of
fact the term has multiple meanings; at least four distinct ones. The use
itself may be nonconforming (e.g. manufacturing in a residential zonc) or the
improvexhents may be nonconforming. (e.g, a multifamily structure in a
single residence zone, or a building of excessive height or bulk), This gives
rise to at least four combinations: (1) nonoonforming‘ use in a nonconforming.
building (c.g., a gasoline filling station in a residential neighbourhood);

(2) nonconforming use in._a  conforming building (e.g., a commercial
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woodworking shop in a single family residence); (3) conforming use in a
nonconforming building (e.g., an apartment house in a multiple residence
zone where the building violates height or bulk regulations); (4) noncon —
forming use without improvements (e.g., outdoor fruit and vegetable market
in a residential area). It becomes at once obvious that not all nonconfor —
ming uses are equally objectionable(!7).

The approach first taken, and that still most prevelant, is that a pre-
existing nonconforming use, particularly where improvements are involved,
may continue indefinitely. In the early years it was hoped that such uses
would gradually go out of existence; experience, however, has proved the

contrary(18).

In order to qualify for the status of a lawful nonconforming use, the
use involved must have been fully lawful prior to the zoning ordinance invol-
ved. If the use was for any reason unlawful (e.g., a substantial violation of

the building code) it may be eliminated forthwith(19).

While a lawful nonconforming use may be continued, it is not favou -
red. Therefore, cither changes in use or cxpansiéns of the use are not pet-
mitted. Similarly, although routine repairs are permitted, substantial aller-
ations or rcbuilding are not permitted. Where destruction exceeds a spe-
cified percentage the nonconforming use is terminated and cannot, thereafter,
be resumed again. A nonconforming use may also be terminated by aban-
donment which involves a combination of nonuse for a reasonable time and
intent(20).

Because of the generally unsatisfactofy experience with thé continued
presence of nonconforming uses people started thinking about ways of climi-
nating them. The method being currently experimented with in some

jurisdictions is that of amortization. The leading case on the essential validity
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of the method is City of Las Angeles v. Gage(2!). Under this method the non-
forming use is given a period of time during which it must ccasc. The.
period depends on the type and magnitude of the investment, degree and
kind of nonconformity, etc(22). ‘Of course, nonconformirng uses which may
be characterized as nuisances may be a clifninate&'butright(%),v ‘

Zoning has been chosen for more detailed discussion here because of
the importance attached to it by American legal experts and because, at
the moment, it scems most relevant to Iranian conditions. However, the
reader should bear in mind that “there are other legal tools in America,
which play important roles in the enforcement of land use plans. The prin-
cipal ones are: (1) official maps; (2) subdivision regulations; (3) easements,
covenants real and cquitable servitudes, whichare increasingly being referred
to as private zoning; (4) the law . of nuisance, Eminent domain, taxation
and urban renewal must also be mcnuoncd in this connection, they are, |
however, somewhat on the perlphcry of this topic, since they have signifi-
cant and independent roles to play outside the land use planning ficld. Some
of them will be mentioned futther in the body of this article(24).

The above outline is miennt  as  background information  only aud .
does not parport to be detailed or éxbaustive; the interestedd reader is invited
to consult the various sources cited in the footantes for further information,
Furthermore, the outline is primarily descriptive in - nature and value jud -
gements have been aveided; they are reserved for later on in this paper..

IL IRANIAN LAND USE PLANNING LAW AND PRACTICE
 Although law is an acoessory to planning, it both precedes and follows
the planning processitself. It precedes it because it provides the institutional
framework within which the plamming process can take place. It sacceedes it
12
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" because it provides the enforcement tools through which the plan becomes
a reality, For these reasons we will begin our discussion of the Iranian

experience with a brief description of the law.

(a) The Legal Framework of Land Use Planning in Iran.

The law of land use planning in Iran is in its infancy. It is difficient
both in its institutional framework and in the almost total absence of effi-
cient enforcement provisions. A short description of existing legislation

follows.

Iran is'a highly centralized country and almost all decisions are made
at the national level, although, recently, they are beginning to be efforts
made towards some dcgrée of decentralization. Most of the comprehensive
plans for Iranian cities have been commissioned (or prepared in special
éaics) by the High Council for Urban Planning and Architecture, which is
now the Deputy for Urban Planning and Architecture to  the Ministry of
Housing and Urban Development [hereinafter the Deputy] under the reor-
ganization occuring with the adoption of the fifth plan. The Plan Organization,
now called the Plan and Budget Organizatioil, has determined and assigned
the number, the priorities and the funds necessary for the ¢omprehensive
plans, pursuant to the prrvisions of the Plan Organization Law, only Article 17
1 of which is directly applicable to our subject matter(25). This statutory basis
is hardly detailed enough to tell the agency what is expected of it. It is, of
course, true that toc much detail in an enabling statute may stultify growth
and creativity. However, absence of almost any mandate fails to give direc-
tion and impetus; A successful statute must, somchow, strike a balance bet-

ween these extremes and art. 17 fails to achieve it.
Beside art. 17, three :cpar#te enactments bear, more or less directly,
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_on our problem; The Municipbl Foundations Law; the Eminent Domain
Act; and The Direct Taxation Act. Each component of this trilogy addressed
itself to a different facet of the problem,  and between them. they provide
the rudiments of a legal framework. The municipalities give hope for local
involvement-and continual attention to the process. The tax law provides
the main enforcement provisions; originally mainly through inducements,
but recent a:_nendmcixt__s have introduced tax penaltics as well. Fi:iaiiy, the
eminent domain law nmkes,lit‘pq_ssible to provide' the necessary public ser-

vices the plans call for.

The sole criterian for ,tlyfxg:‘ creation of a mu’ﬁicipal corporation under
Iranian law is a population concentration of five thousand or more(26).
Once established, the municipaiity has the attributes ofcoz'porat;: cxistencc(@_). _
The statute provides for c;‘tyr council, elected from Wards, fdr _four y;car
terms(28). The actual business of the mhnicipality is directed by a mayor,
_elected by the council for _a: two year term(29). Incidémally, thé'méyor may,
but does not have to bea mcmber 6f the council. The act alsb prescribes

the procedure to be followed by the city government.

The law lists the municipal duties and functions(3°), most of which
have no relation to land usc‘b‘fanning as such. A few of them, primarily
those concerned thh pixﬁ!ic facilities (streets, séwcr;, water, schools, ‘ho‘spitaylfsk,
cic.), do have a bcaring on thc realization of the goals of a comprchéhsive
‘plan, but only very indirectly affect privatc land use dccisioné.‘ The only
municipal power diréct}y ré!hté"d to the enforcement of plan proviSibns’, as
against private land owners, is the authority to issue building permits(31).
This fact has forced considerably more detail on Iranian comprehc:héive plads
than would be considered desirable by most American planners, as more

fully discussed in the following section. It also introduces the possibility of
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arbitrary action which, of course, should be avoided as far as possible(32).

In connection with the issuance of buildings permits we must also
consider the Urban Renewal Law, which grants to municipaltities the power
to deny permits for up to three years, while a comprehensive plan for the
locality is being prepared(33). This power is somewhat akin to interim zoning
in American law(34). Otherwise the statute imposes a special levy on land,
equal to 5 mills(35), the proceeds of which are earmarked for certain kinds
of civic improvements pursuant to an urban renewal plan approved by the
Ministry of State(36). Ncwvbuildi'ng are exempted from the levy for a period
of three years, from the date of completion(37).

Another statute relating to the carryir;g -out of objectives of compre-
hensive plans is the eminent domain law, wbich authorizes the taking of
private land for specific public purposes upon the payment of compensation(38).
Before condemnation, the municipal betterment plans have to be approved
by the Ministry of State(39). There is also an intctcsting provision denying
compensation for buildings constructed without a permit(4°). This general
statute is supplemented by a special one, which grants eminent domain

powers for the specific purpose of the execution of comprehensive plans(4!),

| - The principal Iranian land use planning enforcement tool is the tax
law(42). As already indicated the provisions consist mainly of tax incentives,
ranging upwards to an income tax exemption for fifteen years(43). These
incentives are given for the purpose of stimulating the construction of
medium and low income housing. They have been recently liberalized in

order to speed up construction of such housing(44).

" Recent amendments to the statute also utilize tax incentives to channel
industrial development away from Tehran. This is done by providing that

if factories with ‘a minimum of one hundred workers, and located within a
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radius of 60 km. from Tehran move completely beyond a radius of 120 km,
from Tehran, they shall be exempt from income taxes for periods ranging
from ten to fifteen years(43). The use of tax incentives for the pu‘rposeyof ‘
attracting foreign capital, in the case of a developing countryy, may well be
“fully justified. On the other hand, the use of those incentives to achieve
other socially desirable goals is much more questxonablc(‘fs) The latest
amendments seem to be partxcuiaﬂy objectionable, since they may actnaﬁy
foster waste or subsidize memcxcncy A margmal busmess, which is barely
surviving because of poor managcmcnt may be tempted to move just for
the sake of the tax benefit. At the other extremc, a firm may abandon a
plan before the end of its economic life, because the added efficiencies of a
new plan, together with the tax benefit, make the move advantageous.

The statute also intiodﬁces the rudiments of tax penalties into the
arsenal of enforcement techniques. These take thc; form of additional taxes,
ona pmgrcss;vc scale, on unuuhzcd lands within thc limits of incorporated
cities, subject to certain cxemptxons(é?) The recent amendments drastxca!ly
increased the rates, partxcularly in Tehran, and removed the cxempnon
formerly applicable to gatdcns(‘*s). The object of the legislation is the pre-
vention of landhoarding with its influence on prices and urban sprawl. Again
the object of the legislation is highly des'rable, but the means are questio-
nable. The short compliance period given to landowners, in order to avoid
the penalty, may result in a rush of hasty, ill conceived, ‘and in the long
run, undesirable developments. This is particularly true in view of the fact
that the only criterion given to the landowner to avoid the tax, is the erec-
tion of a “suitable structure”. Because of the high level of construction
activity, which is pu&ﬁng great strains on the supply of building materials
and sksiled labor, resulting in rapid price rises, measures have been introduced
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to redule building activity(44). This more or less coincides With the passage
of the amendment and may pose insoluble dilemmas for many landowners.
The above legal framework helps to explain some, if not all, of the
differences between the land use planning procedures followed in Iran
and the United States. It also underscores the urgent need for much greater
involvement of Iranian lawyers in the process. The creative potential of the
legal profession has not encouraged and utilized.
(b) Yranian Planning Procedures and Practices compared to those of the United

States. (5°)

There are xhany aspects of a comprehensive plan which are similar in
Iran and the United States, including the basic nature of the process
involved, but it is the differences, and the reasons for these differences,
which are cf particular interest to us. In most comparative studies
of young and old experiences an assumption is made, that the young
one will benefit from the older one. Such an unqualiped assumption
is not justfied in our case, since the American practice has been criticized,
while the Iranian practice has had a modicum of succcess. There are ﬁany
aspects of Ameriean planning which may be helpful to Iranians, but the
reverse is also true. With this in mind, we shall first explore the common
aspects a comprehensive plan in both countries.

A comprehensive plan in both countries is based on the following
common principles:

(1) The plan should be a guide for future development of land for
private uses, public facilities, utilitleta and transportation.

(2) The plan should state the reasons for the policier therein conta -
ined, and the nature of the social, economic’ environmental, esthetic, political

and other studies on which they are based.
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(3) The map accompanying the report should, by means of general
symbols only show the approximate location and entent osfand uses, trans-
portation and other public facilities.

(4) The policy recommendation of the plan should include location;
density, intensity, capacity, rank-order, and the approxmiate amount of land
needed for each use.

(5) The plan should have a statement of goals and objectives.

(6) The plan should have a statement of means by which it is to be
implemented. ‘

(7) The plah should be long - range, the end of the planning term
coinciding with the development of a city to some desired level.

(8) The plan should document what choices were considered in the
planning process.

(9) The plan should perform an education function by informing people
living in the the community about urban issues.

(10) The plan should be advisory and amendable.

With this common background in mind, we now explore the differ-
ences. As stated above, Iran lacks adequate legal enforcement tools . the
only direct sanction is the power of local officials to deny a buiding permit,

where the comprehensive plan justifies such action.(5!) Because of this, and
in an effort to restrain land speculation, achieve plan objectives, and imple-

ment the policies of location and intensity of land uses, the Iranian compre-
hensive plan has embraced more precision in its written statement and its
map than would be acceptable in its American counterpart .

As a result of these constraints the Iranian comprehensive plan may

abandon the symbols and general abstractions in mapping and seck an
engineering precision; e.g., it may deal with standards such as the height

of buildings. The dilemma facing the Iranian planner is whether to have a
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precise plan or a general one. The precise plan may have more immediate
utility and may be actually enforceable through existing procedurec; however,
it sacriifces flexibility and adaptability to changed circumstances. The general
plan may provide a better long-range planning vehicle. but it may require
subsequent precise plans for implementation and more administrative discr-

etion, which always poses the danger of arbitrary action.(52)

Once the comprehensive plan has been prepared and approved,

subsequent precise plans are contracted for or done by local planning staffs,
where available. This is but one example of a slow trend towards some
measure of decentralization. They are required for many public projects(53)
and also for the purpose of reviéw of proposed private devdoments. Granting
administrative authority to local planners is not entirely new in Iran ;
however, the professional training warranting such truhs is not yet available
in every city. The strengthening of the profesional staffs at the local level is
one of the more more urgent tasks, and fully appreciated at the national
level. As the local planning staffs are strengthened and their competence
increases, we may well see a trend towards more general statements of land

use policy in comprehensive plans.

The Iranian comprehensive plan has a predecessor in most cities
called a guide plan; the American counterpart is generally known as an
interim plan. The two terms are synonomous; both plans are gereral in
nature, deal with the location and balance of activities and facilties, conta-
ining a bare minimum of information ; both are superceded upon the
adoption of comprehensive plans. There is an exception to the above proce-
dure in the case of Iranian small cities. or those lackng priority for planning
funds. In these cases the guide plan may never be superceded by a

comprehensive one. However® such guide plans may be updated and refined
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from time to time, as new information becomes available, until they
approximate the general of Aterican comprehensive plans.

The Iranian comprehensive plan is long-range in nature, in that it
anticipates the complete development of a city to its ultimate size, as envis-
aged by the plaﬁncrs and other officials involved. Nevertheless, a short
range, five year perspective is"'included 'in comprehensive plans to relate
them to the capital .outlay schedules of the successive national development
plans. With this short range feature built in, it was expected that comprehe-
nsive plans would be reviewed and revised CVcry"five years, and thus kept
abreast of rapid changes; howevér, to date, this has not been done. Compr-
“chensive plans are amendable and should be kept up to date, and, therefore.
internal provisions aimed at periodic review are highly desirable . However,
a scheme calling for the updating development plan and of the compre-
hensive plans for all cities at the end of successive five year periods creates
a lumpy workload, which may not represent the best use of technical

resources, even in a centralized planning milieu, such as Iran.

By contrast, the American comprehensive plan is often complemented
by a capital improvement program, which specifies the details of proposed
puplic developmentsfor currun five year period, including financial conside-
rations, The capital improvement program performs within -its sphereﬁ
function similar to zoning, and frees the comprehensive plan of the need of
specificity; it may thus maintain its long —range and general nature ,
‘permitting the planner to focus on the policies, rather than the regulations,
Thus the comprehensive plan remains advisory, rather than regulatory in
nature, keeping these two interrelated, but distinct function separated, to the
benefit of both.

An Iranian comperhensive plan is usually prepared by an outside
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consultant working under a contract with the Deputy, and occasionally by
his staff. When a preliminary plan is completed, it has to be reviewed and
approved by: (1) the staff of the High Council; (2) advisory committee
of representatives of the High Council’s members and its staff; (3) it must
be finally approved by the full High Council, with instructions that a final
plan be prepared. and (4) finally by the appropriate city council. There-
after the procedure is essentially repeated, the final product being again

reviewed and approved as above(54).

On the other hand. *a typical American comprehensive plan is pre-
pared by a city planning staff, or by a consultant under a contract with a
city. The higher levels of government do not participate directly in the
process(35). The federal government only supplies grants in aid, which help
defray the cost of planning, while the various states provide contract super-
vision. State legislation provides the legal framework, within with the plan-
ning process takes place, but the actual initiative to proceed with planning
and the planning itself is always done at the local level. The plan as pre-
pared must generally first be approved by a planning commission, which is
followed by a formal adoption by the city council. While the preceding sta-
tement contains a valid generalization, there are many variations in detail,
depending on the enabling legislation of the various states. The variation
concern things such asnature and length of notices, types of public hearings
and manner in which they are conducted, and the actual pfoccdure of final

adoption.

III. CRITIQUE AND RECOMMENTATIONS

The existence of grave urban problems, whether in Iran or in the

United States, hardly needs documentation, Urban problems, whether in
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Detroit, Los Angeles, or Techran gives rise to similar headaches: traffic
congestion, air pollution, skyrocketing costs of municipal services, to name
but a few. It is obvious that l_énd use planning devices, by themselves, can-
not solve all of these problems. Itis equally true, however, that they can
and must play an important role. Each passing day adds new evidence to
support the proposition that only an interdisciplinary team approach can
begin to tackle them: we can no longer afford the luxury of numerous,

essentially independent agencies, each doing its owo thing.

We have spent nine months in Iran and, between us, visited most of
the principal centers, We have taikcd to planning and housing officials, as
well as to our respective colleague in the Faculty of Law and the Dcpyart‘-

- ment of Urban Planning of the University of Tehran. We have also visited
several other Asian countries. If there is one single fact which stands outin
our minds, it is the global character of the challengé. Wifh this in mind we
would like to make some tentative fﬁcommcndatioﬁ. We are fully aware 6f
the dangers of hasty conclusions, reached after a short time. However, we
also take into account the fact that an outsider has sometime the advantage
of a fresh look, which makes it possible for him to notice things escape the

native, simply due to familiarity.
(a) Recommendations for Iran.

Iran urgently needs more effective urban planning, although it has
made a remarkable progress in recent years. One of the foremost needs is an
increase of professional pcrsonnel at the local level. The country needs also
a searching reevaluation of the role of the central government and local
authorities in the urban planning process. This should involve a three-tier
examination of roles and areas of competence as between the Iranian govern-

ment in Tehran, the provinces {ostans) and local communities. It should

22



Land use Plakning In Iran.

concern not only the respective functions in the implementation process, but
in the planning as well. Such an evaluation can, and should establish a
hierachy of problems, from the point of view of the governmental level of

optimum competence.

The Iranian planner should be freed from the present constraints of
a specific plan and given his proper role as a long-range policy maker. The
planning and implementation functions, although interrelated and equally
important, should be separated, with an incidental benefit to both. The team
approach to planning needs to be more fully appreciated, particularly with
respect to the lawyer’s function in the process. The Iranian bar needs a
rethinking of its role; its present role perception in this regard is far too

narrow.

In order for the above changes to take effect fully, there must be a
revision of the institutional framework. The respective roles of the plan
Organization and the Deputy, and their staffs, have to be more fully defined.
The Municipal Foundation Law needs revision badly, particularly in the
area of municipal powers and duties. A clear statement of the fnunjcipal
role in the urban planning process is overdue. Any amendments to the law
should take into account the critical shortage of professional staffs in many
provincial centers; expanded powers and responsibilities should be related to

the availability of personnel capable of assuming such increased duties.

The major need of Iranian law in the area is that of expanded and
efficient enforcement tools; the present law is completly inadequate for the
purpose. We are firmly convinced that Iran should adopt an appropriate
form of zoning to help enforce its compréhcnsivc plans. Such legislation,
properly implemented, would help the cause of a more rational utilization

of urban land, and the diversion of industrial expansion away from Tehran
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and to the so called development poles. Such an undertaking, however,

should be approached with caution.

Concepts developed in the context of one legal system can, and very
frequently are transferable into another one. Théy arealso extremely helpful
in starting an inquiry or a train of thought(56). On the other hand, seldom

_can actual enactments be copied verbatim, particulaﬂy where the cultural
backgrounds are very different. This is especially true in an area such as
land use planning, where the :pfcfercnccsfaf the people and modes of living

are so inextricably interwoven into the details of a plan.

One example, taken at random, may illustrate what we mean. Bulk
regulation in zoning is concerned with the relation of buildings to land. The
object of such enactments is to control population densities in accordance
with the comprehensive plan, to insure adequate light; air and living space,
among others. It seems to us that the concept, as such; is equally applicable
to Iran as to the United States. When we come to the specifics of an Amg—
rican zoning ordinance, however, we see that these objectives are attained
with reference to the American preference for a free -standing house surroun-
ded by an expanse of lawn. All the requirements of set-back, side-yard
and back-yard are oriented towards it. This mode of living, however, is
totally foreign to Iran, where, incidentially, there is also a strong preference
for single family residences. The Iranién house is inward - iented, sxirréundéd
by a high, black wall and touching its neighbors on both sides. In this sct-
ting, the concept of a set-back or side-yards is neither acceptable to the
people, nor does it make any sense from the point of view of rational land
use. Therefore, should Iran experiment with zoning, including bulk regula-
tions, the actual wording of an enactment would have to be geared to this

Iranian life-style. The end result to be achieved would be the same, but
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the way it would be accomplished would be very different.

Bearing this in mind let us see what zoning has to offer Iran. Forone
thing it would separate the present comprehensive plan into two related, but
distinct documents; one concerned with goals and objectives, the other with
actual enforcement practices, to the great advantage of both. It would also
permit a greater degree of decentralization; the comprehensive plan could be
still prepared in Tehran and thus fit into the overall, national pattern, while
the zoning ordinance could be adopted locally, so that the details of enfor-
cement could more nearly reflect local variations and preferences. The exis-
tence of a detailed zoning ordinance would give a landowner a greater
feeling of security, knowing what he may or may not do with his land. At
the same time the task of the local enforcement officials would be facilitated

and the potential for arbitrary action reduced.

By providing or withholding land zoned for industrial purposes the
country could more directly influence the location of new manufacturing
establishments. The excessive social cost of tax incentives would be elimina-
ted, or at least reduced, if the coercive tools of zoning were gradually used
to replace tax incentives. The term gradually is used advisedly, since care
should be taken that a precipitous action not result in the creation of more
problems than it solves. As experience is gained, appropriate refinements
could be introduced and the optimum mix of incentives and penalties, on a
sliding scale, could be developed. We are talking here about rather delicate
adjustments, particularly in a developing country in transition, which are
influenced by different, and often conflicting policy considerations. There-
fore, simplistic either- or approaches will noi do, and the desirable ends will
have to be achieved by the application of both incentives and penaliies,

together with direct, public expenditures.
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In devising a hierachy of uses for zoning purposes, the Iranian lawyer
and planner will undoubtedly be assisted by the American cxperience. At the
same time cultural differences have to be constantly kept in mind. We
doubt very much that the rigid separation of uses practiced generally in
American zoning ordinances would be cither desirable or acceptable in Iran.
The mutual compatibility or incompatibility of uses would have to be estab-
lished in the light of Iranian conditions and life styles. At the same time
the possibility of using performance standards, even if only partly, should be
carefully explored. An ordinance partly based on carefully prepared perfor-
mance standards, which would be in addition to the more traditional list of
uses, would be both more easy to enforce and more flexible to accomodate

new or changed conditions.

Concepts such as planned unit developments and floating zones seem
to have much to offer to Iran. The former would be fully in harmony with
present development patterns of major metropolitan centers; primarily
Tehran. However, it would provide balance and, by creating bulk regula-
tions on a large scale, insurc open spaces(57). This again is in line with
present efforts to create public parks, greenbelts and reforestation schemes;
enforced open spacesin private developments would complement these public
works. The latter, particularly with reference to light industry, would pro-
vide the necessary standards and guidelines, without forcing a rigid, precon-‘
ceived pattern on industrial growth. Again, this tool would require properly
trained, professional personnel and would have to be strictly supervised,

because of the obvious potential for corruption.

Should Iran adopt some form of zoning, it would be imposed, at least
in the first instance, on existing urban centers. This méans that the problem

of prior nonconforming uses would have to be faced from the start. The
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approach to be taken should be decided beforehand and be provided for in
the enabling legislation. In light of the American experience some kind of
an amertization scheme wouldseem preferable, with the amertization period
depending on the degree of incompatibility of the use, magnitude and degree
of permanence of the improvements, and other relevant factors. It should
be also explored whether the amertization schedules should be set unifor-
mally at the national level, or whether a certain degree of local discretion
should be permitted, whereby the local authorities could vary the periods,
and perhaps even the classes, within defined limits. Should the letter choice
be made, in order to accomodate local variations, it should again be tiedto

the availability of properly trained local personnel.

It should also be mentioned that, as the experience in the United
States and elsewhere clearly shows, the dividing line between regulation in
the interest of the public welfare and appropriation, can, at times, be very
thin indeed(58). Since public funds for desirable ends are always limited,
there is a very strong temptation to appropriate private land for public use
under the guise of regulation, without the payment of compensation. The
exact point at which zoning ends and e¢minent domain begins will never be
located with exactitude. However, the problems are very serious ones, raising
basic questions of fairness, public policy and social structure, and should be
carefully taken into consideration in the framing of enabling legislation, so
that the area of conflict and uncertanity can be narrowed down as much as

possible,

Finally zoning, as is true of many other legal tools, may be misused
and made to serve socially undesirable ends. An example of such misuse in
American law is so called economic zoning, which is made to serve the ends

of racial and economic segregation(59). This kind of development should be
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avoided in Iran. The geographical séparatibn of the population on the basis
of wealth is already very noticeable in Iran, particularly in Tehran where
the wealthy are moving to the northern subhrbs and ‘the poor are incre-
asingly confined to South Tehran. However, the separation is not yet rigid,“
and it would be a tragedy indcéd, should it become such as a result of a

legislative fiat.

‘Iran has new entered the erea of large scale residential developments,
primérily of the highrise variety. Most of these projects are not rental but
involve the ownership of apartments, somewhat akin to the American con-
demimium(6°). This being the case, thought should be given to the place
of private and use planning(®!). Should the decision be made to nurture
and encourage this kind of planning, it should be put on a firm legal basis.
this would involve Legislation making certain that the plans would be enfor-
ceable against nonconsenting icmote garuantées. Since the law of easements
is well developed in Iranian jurisprudence, the necessary doctrinal basis is
already available and would only have to be adapted to the task(62). At
the same time there would be a need for legal machinery to insure that the
private plans are integrated with and complement the public ones, Drawing
again on the American cxpeﬁe_ncc, the same officials who are entrusted
with the enforcement of comprehensive plans and, ‘hopefully, zoning

ordinances, should also supervise private planning.

(b) Recommendations for the United States.

As we have said before, comprehensive planning -in Iran is done by,
or under the direction of the Deputy and his staff. All the policy decisions,
* however, and the final approval of comprehensive plans is in the hands of a

council composed of Ministers with urban development projects and interests
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as well as some other well informed persons in responsible positions(63). These
individuals are actually involved in the review and approval of comprehensive
plans for various cities. This mode of operation has the great advantage of
coordinating development at the national level, pooling the resources of the
various departments involved. It serves also as a means of communication
between the various Ministries putting thus into actual operation the idea
that one of the important functions of a plan is the creation of channels for
the exchange of information and ideas. No corresponding, comprehensive
review exists in the United States and represents one of the great weaknesses
of the American planning process. The creation of some kind of review and
coordination procedure at the National- and state level, which would pool
the resources of various agencies involved and keep them fully informed of
each others actions, would constitute a grcat advance in American planning.
The Iranian procedure has the further advantage that, if the plan has been
properly prepared and there has been meaningful local participation in the
process, the desires and aspirations at the grass roots level are directly com-

municated to the highest level of government.

The other important lesson is that centralization of all planning func-
tions at the national level is no panacea. This is mentioned because, as a
result of a reaction to excessive decentralization, there is a clamour for
more centralized planning. There is an obvious need for regional and even
national approaches to various problems. This does not, however, mean that
all decisions are best made at the center. Each problem area must be evalu-
ated separately and a decision made as to the level of government best suited
to handle it. There also needs to be made a separate evaluation of this kind
for both policy decisions and actual enforcement activities. This kind of

analysis, which is long overdue, would be much more constructive than
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political competition for power among the various political units. Hopefully
Iran and the United States, starting from opposite ends of the scale, and
drawing on each others experiences, will move towards a better allocation

of planning and enforcement provisions, to the great benefit of both countries.

IV. CONCLUSION

This article does not purport to be a definitive treatment of the sub-
ject. Rather, it attempts to focus attention on | certain urgent needs and
suggest tentative approaches, or at least indicate areas of exploration. We
have no vested interests in any particular process or legal tool. We do have,
however, considerable experience with both successes and failures of certain
experiments, which pcr:iiits us to evaluate the American experience and its
applicability or transferability to Iranian conditions. We have also seen
enough of the Iranian approach to decide where it can point up improve-

ments in the American scene.

Iran has an illustrious past in the field of city planning and design.
Any visitor to Isfahan is inmediately impressed by the grandeur and func-
tionality of the Safavid layout; centered, as it is, on the monumental Royal
Square (Maidan-e-Shah). To go back two thousand yCais, persepolis and
Susa were built according to a grand design(64). In view of such a heritage,
Iran should try to avoid the pitfalls of exclusive preoccupation with “prog-
ress” measured in statistical terms. Quantity cannot be permitted to become
the sole criterion. The dreary, speculative, American subdivision of the
1950’s, built for a mass market on the gridiron pattern, should be a war-
ning. The new steel factory city named Ariashahr in Isfahan province has a
degree of architectural perfection and a carefully studied layout, but the

planners and National Iranian Steel Company seem intent on pursuing a
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“modern” society. The total ownership and control by the latter makes this
development an exception to the issues discussed in this article. Whether it
succeeds will be judged in time, but at present it is not a convincing model

for other new or old cities in Iran.

In final analysis, urban planning processes are, or should be concerned
with the quality of human environment. They must be but a component,
albelt a very important one, of the total concern for nature and the quality
of life. The rapidly deteriorating condition of the Caspian Sea and the Per-
sian Gulf are warning signals(55). Action on the national and international
level is called for. With this added urgency, the strengthening of land use
planning practices in Iran, and their placement on a firm but flexible legal

basis, should receive priority consideration.

FOOTNOTES

* This article is being published simultaneously in Iran and the United States
in essentially the same form. The main difference between the two is

“part I. BACKGROUND which, in the Iranian version, consists of a
summary of American planning processes and zoning law and in the

American version, consists of a brief description of Iran.

** Professor of Law, Wayne State University. A.B. 1954, J.D. 1956, Univer-
sity of Washington; LL.M. 1967, Yale University. 1972-73, Fulbright-

Hays Visiting Professor of Law, University of Tehran.
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APPENDIX: I

Comprehensive
Elements
Plan
Community
Contents Land Use Transportation
Facilities

Policies class, density, mode, capacity, service, capacity,
intensity, hierarchy, hierarchy,
location, area. location. location.

Ptinciples neighborhood demand, mode service area and

1 . ' .
concept balance and hierarchy hierarchy
tax base and
service costs, relationships, relationships.

Objectives preservation of access, provision of
property values. | convenience of services.

movement.

Determinants population, dis- traffic generation,| population
posable income, distribution, distribution,
employment, existing age, scx, taxable
existing city networks, property.

Basic Studies inventory, / origin. sufficiency -
analysis, destination, deficiency,
forecast modal split, market analysis,
of activity. feasibility. feasiblity,

Implementation| zoning, urban arterial, capital capital

Programs renewal, improvement Improvement
subdivision. program. program

Related — environmental impact statements

Planning — regional planning

Programs — social consequences

—~ urban design




