Richard W. Bartke

The Organized Barin Housing and urban
Development*

. Intrcduction

A NATIONAL SEMINAR on the role of the lawyer in hou—
sing and urban development was conducted, on April 21 and 22.
1971, under the auspices of the American Bar Association . This
seminar, which was attended by practitioners and law teachers
from all over the country, was a heart — warming event. It cul—
minated several years of dedicated effort by the ABA Special
Committee on Housing and Urban Development Law. 1

The seminar provided an opportunity for both No’ formal and
informal exchanges of opinions, dissemination of information and
for a well desrved opportunity to congratulate and thank those

whose efforts have brought it about. Some of the presentations,
particularly those from St. Louis and Houston, 2 were very valua-

ble by themselves and contributed consideraable substantive knowl-
edge to the paticipants. Nevertheless, throughout the seminar. bo-
th in formal sessions and during informal occasions, | detected a
considerable amount of malaise among those present,

This uneasiness could be sensed in the question which was

% Reprinted from The Urban Lawyer, Volume 4,
Number 2, Spring 1972.

With Consent of The American Bar Association,
owner of the Copyright.



—2—

asked several times: Could lawyers help low and moderate income
housing by cutting their fees? The answer, and a proper one in the
context, was that the fees were so infinitesimal as compared wi-
th the total cost of a project that their complete elimination wo—
uld not really make a difference. The answer was correct, but
the fact that the quetion was asked reflected a shortcoming of
the seminar — some important snbjects were omitted.

Speakers who occupied the rostrum for two days repeated
over and over again that the field is so complex as to require sp—
ecialization, The spectre of involved govenment forms was paraded
before those present and it was made clear that only a new kind
of specialist can venture into the jungle. This warning was certa-
inly justified: however, the issue which should have been debated
i. e., whether the jungle was necesary in the first place, was ne-
ver explored.

Finally, Bruce Lane, of the Washington, D. C., bar, the lun—
cheon speaker on Thursday, discussed opportunities open to law-
yers. During his excellent remarks Mr. Lane stated that the area
offered to a lawyer the opportunity to “do/good and do well all at
the same time.” Again the remark was well taken, and. of cou-

rse, the continuing economic well-being of the profession is a

worthwhile goal. However. the nagging uncertainty remained whe-
ther the organized bar had not launched an enterprise which would
result in a vested interest being created in continued complexities.
Since the involvement of the organized bar is recent and
since a true class of specialists has mnot yet developed, it would
seem appropriate to ask a few questions, make a few tentative
suggestions and hopefully start a more farreaching discussion.
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1l. Real Property Law and Conveyancing

Low and moderate income housing, besides being lumber,
bricks, concrete and reinforcing steel, is also real estate in the legal
sense of the word. This, of course, is selfevident to any lawyer,
but it needs to be repeated before the preoccupation with spe_
cialized aspects obscures this obvious fact. Therefore, from the
moment of the location and acqusition of the site, to the final
closing and occupancy, any transaction concerning such housing
must of necessity operate in the realm of real property and con-
veyancing law. Any and all imperfections of the system and ad-
ditional costs resulting therefrom will be reflected in the cost of
housing.

The shoricomings and imperfections of the law are many

and have been stressed repeatedly.3 In truth they are not nearly
so glaring as some would have us believe4 but nevertheless there

is room for tremendous improvements. Many of these improveme.
nts are already taking places or are being actively worked on.¢

Facile comparisons to the purchase and sale of appliances
simply will not do.? Few appliances in use today can boast of a
one or two hundred year history. The very immobility. relative
permanence and indestructibility of land make it a class by itself
and insure that the barnacles of history will attach to it and
cause lesser or greater problems.8 At the same, time. it is true
that the means of coping with this historical ballast have not kept
pace with technical developments and the increased tempo of
land transactions.? The valiant attempt of private industry to
provide a remedy in the form of title insurance has bailed out
the recording system and prevented it from total collapse.10 Howe-
ver, the very fact that a system of public records can continue
to function only because it is supported by a multi-billion dollar
private industry is a testimony to its failure.i:
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The continued occurrence of cases dealing with boundary
disputes and similar problems attests to the fact that the question
of the location of a parcel of land on the groundr is still very
imperfect.12 Despite the tremendous advance in technology, e. g.
aerial and even satellite photography and mapmaking, we have
lagged behind in this field. Again, improvements can and should

be made.13
Let us also not forget that in most instances the legal tools

themselves are neutral; they can be used properly or they can be
misused. The phenomenon of ei:clusionary zoning,14 by artificially
reducing the amount of available land,15 increases the cost of all
housing. The same is true of invidious discrimination in municipal
services. Needless to syay,‘ the most severe impact is felt in the
field of low and moderate income housing. The courts are slowly
beginning to address themselves to these problems.16

All those concerns are important and work on them has
already been undertaken by' the :organized bar and otherwise, Ho-
wever, they are peripheral rather then central to the theme of
the conference and of this article. What we are concerned with here
is the question of the most ‘appropriate and efficient societal re-
sponse to the need of the poor and those of moderate means

for housing.
1. The Federal Scene

In the field of housing, as in any other field, the participa-
nts are faced with a number of constraints. Some of these cons-
traints are technical in nature, others are political, some are fin..
ancial and still others are the result of‘geography and topography.
Last, but not least, the constraints with lawyers, are most closely
connected are legal ones. In the final analysis the the artof the
successful practitioner consists of being able to fit his project
into the pattern of constraints and come up with an acceptable
product,
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These various constraints although distinct are, of course,
interrelated. They are all in a state of flux and changes in one
call for appropriate adjustment in some or all of the others. At
the same time, the legal constraints are the most pervasive. Wh-
ile they themselves respond to external stimuli, once adopted
they have a profound and lasting influence on most other deve-
lopments.

As far as legal constraints are concerned, there are at least
two levels on which they can and should be contemplated. From
the point of view of the practitioner who is working on a par-
ticular project, the legal constraints of the moment are a premise
with which he has to contend and over which he has a min_
imum of control. His job is to obtain the maximum returns from
the existing state of affairs. This seminar, just as other seminars
of similar nature throughout the country,17 was concerned esse—
ntially with the practitioner level.18 This is not to denigrate either
the conference or the practitioner. The first and highest duty of
a lawyer is to represent his client.

However, from the perspective of the organized bar, legal
constraints are not or should not be an accepted premise. The
legal system is not an unalterable, brooding omnipresence, but on
the contrary, a man-made phenomenon. Rules are changed and
adopted and readopted all the time. Therefore, from the perspective
of the organized bar, particularly of a national organization such
as the ABA, the legal constraints should be viewed as working
hypotheses used to increase and test our effectiveness. Just as a

scientist postulates a hypothesis and determines its value by whe-
ther it enhances or retards research, the legal constraint of fede_
ral housing legislation should be viewed as either promoting or
inhibiting national housing goals. If it inhibits or even fails to
promote such goals, then it is faulty and should be amended. It
is in this area, I believe, that the organized bar has a duty of
affirmative action. With a national committe working in the field
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and with direct feedback from the various regional projects, the
organized bar should be in an ideal position to evaluate existing
legal tools, find out their shortcomings and suggest corrections.
However, an extensive reading of hearings before congressional
committees in connection with national housing laws, covering a
period of some twenty-five years, fails to disclose any particpation
by the bar as such.

The federal housing laws as we know them today have their
origins in the National Housing Act of 1934,19 although some
would trace the active involvement of the federal government in
housing to 1933 legislation.20 Once enacted, those housing laws
grew like Topsy.2t There has been an almost annual tinkering by
Congress with various programs and, from time to time in resp-
onding to various pressure groups, additional sections were piled
on top of the existing ones.22

Originally, the National Housing Act was enacted as an eme-
rgency measure for the purpose of stimulating lender confidence
and thus revitalizing construction and employment.23 Traces of
this “emergency nature” are still with us, since various constituent
agencies of the Department of Housing and Urban Development
(HUD), such as FHA, continue to be “temporary” and FHA's au_
thority to insure loans is being extended periodically for two or
three year periods.24

After the end of World War 11 the emphasis shifted. First,
the main concern was with the overcoming of the backlog created
by the depression and the war years and with the housing of
returning veterans.25 Thereafter, the attention of Congress was
focused on problems of lower-middle income and low income fami-
lies and on the blight of central cities.26 The result is a crazy-
quilt of subsidized, partly subsidized and unsubsidized programs,
each with its own market structure.2” In this connection, of cou-
rse, there is not even a consensus as to the meaning of the

term ”subsidized.”28
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Writing two years ago Mr. Coan listed three pillars of fed-
eral support for housing, namely, FHA, Fannie Mae and the vast
system of federally chartered savings and loan associations, all
three of which are the direct descendants of the legislation of
the 1930’s.28 He also noted some of their achievements, many of
which are undeniable. However, 1 believe that we are entitled to
pause a little bit longer and ask a few additional questions.

The basic philosophy of FHA has not changed since 1934.
It is premised on the proposition that if an agency of the federal
government will insure certain kinds of mortgage paper, deemed
by Congress to be entitled to such insurance, this will increase
lender confidence and therefore facilitate the financing of home
purchases by designated segments of the population. In the orig-
inal version the main emphasis was not so much on home owne-
rship as on overcoming lender reluctance in the depth of the
depression, thereby increasing the availability of mortgage funds:
which, in turn, it was hoped would stimulate employment in the econ-
omy. A by-product of this, as correctly pointed out by Mr. Coan.30
was a quiet revolution in home mortgage financing consisting of
the substitution of a log, term fully amortized, high loan-to-value ratio
mortgage for the one customarily used before—a short period of
time, low loan-to-value ratio mortgage, without amortization pro-
visions, which contributed vastly to the woes of the 1930's, 31Ho-
wever, the level payment, fully amortized mortgage has in turn
come under criticism.32 It is pointed out that it does not take
into account the individualized needs of specific borrowers.
Responding to these suggestions, the Federal Home Loan Bank
Board has proposed amendments to its regulations which would
permit savings and loan associations to vary the provisions of
loans.33

Mr. Coan's article does not point out, however, that one
element of the Congressional scheme has not worked. Ever since
the enactment of the National Housing Act of 1934, Congress has



-8..

imposed a limit on the amount of interest which may be charged
on FHA-insured mortgages. The available evidence seems to be
conclusive that the experiment is a total failure.34 In the years
immediately following World War 11, when lending institutions
were very liquid and interest rates were low, mortgage originators
wrote FHA mortgages at the then maximum statutory rate, which
was above the going market rate, and sold such papar at a pre-
mium to institutional investors, particularly life insurance compa-
nies. Thus, the beneflts of the statute were not passed to the
consumer but in effect were reaped by the middlemen who equa-
ted maximum statutory rates with charges to be borne by the
homeowner.

When interest rates started exceeding the FHA ceiling, partm-
ularly after the so-called Federal Reserve-Treasury accord,35 FHA
mortgages were written w1th points charged that is to say, the
amount actually disbursed by the lender was Iess than the amount
stated in the mortgage, which then brought the effective interest
rate to the market level or above. There is no doubt that such
points are actually more burdensome to the borrower than high
stated interest rates,36 and ' highly lucrative ‘to the lender.37 But,
nevertheless, the fiction of protecting the consumer through artifi-
cial interest limits is still maintained.

In the past, ‘whenever ‘p'oi‘nts became( too steep, Congi'ess
has, in a series of enactmants, increased the ‘maximum interest
rate38 and eventually gave some leeway to the Secretary of HUD
in the matter.3®> When interest rates started going down in the
national money markets in late 1970, and early 1971, the press
from time to time announced in headlines that the Secretary of
HUD had reduced the maximum interest rates which may be char-
ged on FHA mortgages.40 Hoimever. from the text of these anno-
uncements, it is quite clear ,t'hat, the Secretary was follbwing.
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rather than leading, the market and was simply recognizing a fact
which had already taken place. Therefore, the whole thing amou-
nted to no more than a display of HUD’s administrative self-dece-
ption.41

When first enacted, FHA insurance was available for the
purchase of one to four unit structures under section 30342 of the
Act and for multiple unit structures under section 207.43 Over
the years additional programs were grafted upon the National
Housing Act, dealing with cooperatives, condominiums, homes for
the aged, group practice clinics and others.44 Furthermore, incre-
asingly the new programs were of the subsidy type, involving
the federal treasury directly or indirectly in underwriting part of
the cost of the housing. Nevertheless, the question has never been
really asked whether government insurance of such paper is the
most efficient and appropriate means to the end.45 An attempt was
made to recast this crazy-quilt of separate programs by the Hou-

sing and Urban Development Act of 1970.46 However, although
useful in the sense of eliminating duplication and inconsistent

provisions, the proposed statutory framework is still essentially
the same and the more basic Question outlined above have not
yet been asked.

The second of the three pillars mentioned by Mr. Coan is
the system of federally chartered savings and loan associations.
There is no question but that this industry played an important
role in the financing of residential housing since World War II,
particularly in the area of conventional mortgages.47 However, the
stresses of the financial “crises” of 1966 and 1969-70 have shown
that not all is well with the industry. The curse of borrowing
short and lending long has become obvious in times of rising
interest rates and stringent monetary measuresi® and structural

changes and improvments are urgently needed, some of which
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have been made or are being proposed.49

Up to now federally chartered savings and loan associations
had to be mutuals.50 At present the Federal Home Loan Bank Bo-
ard champions legislation pending before Congress which would
permit fedral S&Lsto convert to stock status as one of tha means
of improving the picture.s1 In view of this ferment and of the
pending legislation, the inquiry should be broadened to include a
reexamination of the role of savings and loan associations. as well
as that of other intermediaries in the money markets. The ques—
tions asked should be: Does the continued existence of different
organizations with their own supervisory agencies, operating under
different statutes passed at different times. achieve the end asc-
ribed to them? This is particularly timely in view of the fact that
certain members of congress, such as Representative Wright Pat—
man of Texas, urge that S&Ls be permitted to offer checking acc-
ountsst If this comes to pass, the S&Ls will become indistinguis-
hable from commercial banks, at which point there is at least a
very serious question in my mind whether a separate system and
organization with different insuring agencies for their accounts and
with different supervisory boards is still in order. The further qu-
estion, of course, is whether the introduction of demand deposits
would not aggravate the borrowing short, lending long problem.

Finally. the third pillar mentioned, by Mr. Coan is Fannie
Maes3 (Federal National Mortgage Association) which has been joi-
ned by her twin sister, Ginnie Mae54 (Government National Mort—
gage Association) and since late August, 1970, by the Federal Ho-
me Loan Mortgage Corporation.5s Fannie Mae originally envisaged as
a means of creatiog a secondary market for FHA—insured mortg—
ages, has gone through many changes and mutations until in 1968
it was converted into a quasi-private corporation which is at pre-
sent the largest single institutionol investor in FHA — insured and
VA—guaranted paper.56 Fannie Mae has over the years suffered ma-
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ny legislative ills. One of the most important of those, and the
one which has not been resolved to date; is the existence of inc-
onsistent statutory mandatess? which have forced those in charge
of its operations to walk a tight rope and try as best they can to
accommodate and obey the statutory commands thrust upon them.58
This problem, important in itself, is but an introduction io the br-
oader question of market structure. The increasing fragmentation
of mortgage markets into submarkets, both geographical and fun—
ctional, is a cause for grave concern.

The focus of the committe and of the St. Louis conference
is primarily on subsidized housing for low and lower-middle inc.
ome families, that is to say, on sections 235 and 23659 projects
and the various turnkeys.60 These projects directly and admittedly
involve the national treasury pursuant to a Congessional determin-
ation that the welfare of the country requires that federal funds be
used. Assuming that the premise of some expenditure of federal
funds is valid, and I wholeheartedly agree that federal involvem-
ent is indispensable, the immediate question arises as to the most
efficient and economical way of doing it. The philosophy of secti-
ons 235 and 236 is initially to keep increases in the federal bud_

get as small as possible.61 Keeping federal budgets down by eli—
minating nonessential services and readjutsing priorities is very
laudable. However, in the case of programs such as 235 and 236
this amounts to a sleight of hand.62

The shortcomings of the scheme envisaged by sections 235

and 236, that is, the insurance by FHA of mortgages on which
the federal government was going to pay an interest subsidy wi—
th a ceiling on the permissible stated interest vate, became further
obvious in 1969 and 1970. The only way in which HUD managed
to get any of this housing built was through the use of the “ta-
ndem approach.”63 This amounted to a double subsidy, one of th-
em hidden, and to a circumvention of the statutory mandate.64
The social cost involved, once the decision has been made
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to”proceed with this kind of housing is there.. The motives behi-
nd this approach are primarily political and although, obviously, any-
body working in the field has to be cognizant of political realities and
proceed on the premise that half a loaf may be considerably better than
no loaf at all, the question may still legitimately be asked whe-
ther the budgetary tail should wag the policy dog. The eternal
search for the cheap and easy solution never ends.6s

Putting together a large real estate project is at best a com.
plicated affair. This is true whether the project involves subsidiz.
ed housing under one of the federal programs, or a commercial venture
such as an office building or shoppingcenter. On the other hand
the terrors of FHA forms, which were so eloquently described to the
participants by the- speakers;GG are at least in part traceable to the
fact that the sponsors of a project have to deal, not only with
local government units and with FHA, but also with private le.
nders, with Fannie Mae and possibly others. Anything which co.
uld be done to simplify the process would not only reduce the
final cost of the units produced, but, more significantly, would
increase production by cutting down the lead time presently nece.
ssary. Furthermore, a rationalization of the process might make it
possible finally to determine who bears the burden of these
schemes.

Since the passage of the Emergency Home Finance Act of
1970, Fannie Mae has been authorized to deal in conventional
mortgages in a limited way.67 The same statute also created a new
entity, namely, the Federal Home Loan Mortgage Corporation,s8 which
is supposed to deal primarily in conventional mortgages, although it has
already entered the market and purchased FHA-insured and Va-guaran-
teed paper.69 In connection with this and preparatory to the creation of
the new submarket, drafts of uniform mortgage forms to be used
nationally have been prepared.70 These proposed forms have come
under strong attack, primarily by Ralph Nader and by Sanator
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William Proxmire of Wisconsin.7t The criticism concerns several
areas, particularly those of prepayment penalties, right to acceler.
ate loan payments for mortgages which are delinquent for more
than thirty days, requirement that borrowers make monthly pay-
ments to a reserve account for insurance and taxes and a prohib-
ition against lender payment of interest on escrow accounts.72 Ag-
ain, the organized bar seems to stand aloof from this controversy,
although its voice should be heard and its expertise should prove
of great help to all concerned.

I, for one, believe that some of this criticism is justified
but that other parts of it would not benefit the consumer, but
would further inhibit the flow of funds into home mortgages.
Thus, lenders have a legitimate claim to reserve accounts—unpaid
taxes universally become liens superior to mortgages and lack of
insurance protection may jeopardize the entire security. Therefore,
a prohibition against such reserve accounts may undermine the
security of mortgages and further weaken their already precarious
position in the nation’s money markets. Having said that, how_
ever, it does not follow that lenders should be in a position to
collect such payments and the money without paying any return
to the borrowers. Moreover, while reputable lenders, and they are
in the majority, are scrupulous in their regard for such trust funds
and keep them down to the necessary minimum, anyone who has
practiced for any length of time in the field knows very well
that in many cases such funds are misused, not accounted for,
interest and penalty charges are imposed on the borrower for late
payments, and finally, excessive balances are kept, increasing the
return to the lender at the expense of the borrower. The question
of whether or not payment of interest on such escrow accounts
should be equal to the interest paid on passbodk accounts or sim.
ilar instruments would have to be established on the basis of an
appropriate study.?3 Interest payments would take care of some,
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but by no means all of these abuses. Therefore, it seems to me
that a much more appropriate response is a contractual provision
in the mortgage itself that if tax and insurance payments are not
made on time and result in interest and penalties or other losses
to the borrower, the lender must pay twice the amount of such
losses, plus a reasonable attorney's fee and costs of any litigation
necessary to collect. Again, the voice of the organized bar with
its expertise in the field and its acquaintance with the day.to.day
operation of the borrowing and lending process would be excee-
dingly helpful.

We are now concerned, and properly so, with the rights of
the consumer, who in the past was the forgotten man.74 Howe.
ver, we cannot forget that residential mortgages are competing for
investment funds in the national money merkets.Unless they are
attractive enough to investors, our efforts to channel additional fu-
nds into housing will be greatly impeded.”s The organized bar,
composed as it is of practitioners representing various participants
in the mortgage transaction, should be in an excellent position to
help strike the right balance.

1Y. Conclusion

The above neither is, nor purports to be, an exhaustive dis-
cussion. It is simply a suggestion of some of the areas of imme.
diate concern for all those of us interested in housing and in the
revitalization and survival of our cities. No one acquainted with
the field can or will underestimate the importance of federal
involvement. As lawyers we must be concerned with the quality
of federal legislation and with the question of whether it enha-
nces or impedes the national goals in the area. We should bear
in mind that despite all congressional efforts, the percentage of
the gross national product invested in housing has been declin-
ing. 76
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For far too long have the voices of special interest groups
been heard loud and clear during the pendency of housing legis-
lation before Congress, while the voice of the bar was muted or
nonexistent. The bar, as distinguished from individual members
who represent particular clients, has in my opinion an important
and constructive role to play. The ABA Committee on Housing
and Urban Development, with its permanent staff in Chicago and
with the feedback from the field should be in an ideal position
to act as a clearing house of information and ideas and as a
source of suggested improvements.’? At the same time, those of
us in the legal teaching profession have a duty to contribute our
share and to cooperate as closely with the committee as we can.
Vested interests in the status quo, caused by the mastery of ex-

isting rules and techniques, cannot be permitted to choke off the
free flow of ideas. It is for the purpose of precipitating the dis-
cussion and reevaluation of our collective role in the field that
this article has been written.
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seminar indicates that it deals essentially with the same problems. _

18. For an excellent and eloquent presentation of the role of the fawyer. as contrasted with
that of the organized bar, see Lashly. The Role of the Lawyér in Urban Hoiismg, iURBAN
LAW. 330 (1969). ,

19. Pub. L. No. 73-479. 48 Stat. 1246 (1934).

20. E.g., Coan, The Housing und Urban Development Act of 1968 Landmurk Legislation
Jor the Urban Crisis, IURBAN Law. | (1969). Mr. Coan includes in his catalog. the creation
of the Home Owners Loan Corporation (Pub. L. No. 73-43. 48 Stat. 128 (1933)), and the
Nationa! Industrial Recovery Act (Pub. L. No. 73-67. 48 Stat. 195 (1933)). .

21. The expression neither is. nor purports to be. original. It was used recently in the pages

of this journal. Edson. From Capitol Hill: The Housing and Urhan Devélopmént Act of 1970.
3 URrBAN Law. 142,143 (1971). o

© 22. For a discussion of the proliferation of FHA programs through 1967. sée, e.g,, Bartke.
The Federal Housing Administration: Its History and Operations, 13 WAYNE L. REv. &SI,
664-75 (1967). _ , ,

. 23. For a statement of purpose of the Act, see H. R. REP. No. 1922, 73d Cong.. 2d S&ss. 1
(1934). For a discussion of the background of the statute see, ¢.., S. Rep. No. 1. 84th Cong,,
Ist Sess. 14 (1955). pursuant to S. Res. 229. 83d Cong., 2d Sess.. 100 CoNG. Rec. S088-
(1954). . '

24. E.g., the latest extension, this time to October 1, 1972, Kas been miade by the Hoiising
#nd Urban Development Act of 1970. § 101, Pub. L. No. 91-609. 84 Stat. 1770 (1970).

25. Congress tried to meet the housing needs of retutiiing véterans just ptiot to the end of
World War 11 with the enactment of the Sérvicemen's Réadjiustment Act of 1944, § 501, ¢b.
268, 58 Stat. 292, as amended 38 U.S.C. § 1810 (1964). S¢e aldo. Holising and Rént Act gf
1947, ¢h. 163, 61 Stat. 193; Veterans’ Emergency Housing Act of 1946, ch. 268, 80 Stat. 207.

26. The more important enactments dre: Housing Act of 1949, ¢h. 338, 63 Stt. 413;
Housing Act of 1954, ch. 649, 68 Stat. 590: Housing Act of 1961. Pub. L. No. 87-70, 75 Stat.
149; Housing and Urban Development Act of 1965. Pub. L. No. 89-117. 79 Stat. 451;
Housing and Urban Development Act of 1968, Pub. L. No. 90-448, 82 Stat. 476.

27. See. ¢.g.. Bartke, Fannie Mae and the Secondary Mortgage Market, 66 Nw. U. L.
REV. 1, 65-69 (1971).
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28. E.g.. the discussion still persists whether programs such as § 203 of the National
Housing Act. 12 U.S.C. § 1709 (Supp. V.. 1965-70). do or do not constitute a subsidy. For a
discussion see. e.g., testimony of Charles Abrams at a Hearing Before a Subcomm. of the
Sen, Comm. on Banking and Currency, 86th Cong.. 1st. Sess. 32 (1959); S. GreEr, Unsan
RENEWAL AND AMERICAN CITIES §34-35..150-51 ({1965).

Similarly. there is a lively discussion ss 1o whether the deductibility of mortgage interest
under INT. REv. CopE of 1954, § 163. and the deductibility of real estate taxes under id.
§164. are or are not a subsidy. Jn this connection see the stimulating debate: Bitiker, A4
“‘Comprehensive Tax Basis" as a Goal of Income Tax Reform, 80 Harv. L. Rev. 925
(1967); Musgrave, In Defense of an Income Concept, 81 HArv. L. Rev. 44 (1967); Pechman,
Comprehensive Income Taxation: A Comment, 81 Harv. L. Rev, 63 (1967); Galvin, More
on Boris Bittker and the Comprehensive Tax Base; The Practicalities of Tax Reform and the
ABA's CSTR. 81 Harv. L. Rev. 1016. (1968); Bittker. Comprehensive Income Taxation: A
Response. 8! Harv. L. REV. 1032 (1968). See also a more recent discussion. Surrey, Tuax
Incentives av a Device for Implementing Government Policy: A Comparison with Direct
Government Expenditures, 83 HArv. L. REv. 705 {(1970).

29. Coan. supra note 20, at 2.

30. 1d.

31, See, e.g.. statement of John B. Blanford. in Mearing on Sen. Res. 102, Before the
Subcomm. on Housing and Urban Redevelopmen: of the Sen. Special Comm. on Post-War
Economic Policy and Planning, 78th Cong.. Ist Sess. 1283-84 (1945); M. COLEAN. THE
IMPACT OF GOVERNMENT ON REAL ESTATE FINANCE IN THE UNITED STATES (1950).

32. E.g.. Guutentag, Changes in the Structure of the Residential Mortgage Marke::
Analysis and Proposals, in 4 STUDY OF THE SAVINGS AND LOAN INDUSTRY 1479, 1540-43 (1.
Friend ed. 1969): L. PEARSON, A THEORETICAL APPROACH TO Home MORTGAGE TERMS.
59-101 (unpublished doctoral dissertation on file in the library of Indiana University, 1969,
available through University Microfilms. Ann Arbor, Michigan). .

193% Proposed amendment of 12 C.F.R.:parts 541 and 545; 36 Fed. Reg. 20311 (Oct. 20,
).
34, See. e.g.. S. KLAMAN, THE POST-WAR RESIDENTIAL MORTGAGE MARKET 84 (1961);

Mortgage Credit and Construction 44 FED. REs. BuLL. 887 (1958). A congressional commis-
sion, studying mortgage interest rates, also hesitatingly faced the issue, REPORT OfF THE
CommisioN ON MORTGAGE INTEREST RATES 63-73 (1969)

35. This so-called accord of March 4. 1951, terminated the Federal Reserve’s support of
interest rates on United States Government obligations at coupon rate. Treasury and Federal
Reserve Statements, 37 FEp. Res. BuLL. 267 (1951).

36. For a discussion see, Mortgage Credit and Construction, 44 FED, REs. BuLL. 887, 889
11958); A Study of Mortgage Credit, Subcomm. on Housing of the Sen. Comm. on Banking
and Currency, 86th Cong.. 2d Sess. 302 (1960).

. 37, When less than the face amount of the mortgage is actually disbursed, the sooner the
principal is repaid the higher the effective rate of retum. While FHA. mortgages arc generally
written with thirty year maturities, the actual average life of such mortgages is 10.7 years.
HUD STATISTICAL YEARBOOK (1969). )

38. E.g., Housing Act of 1948 § 101¢j}3). 62 Stat. 1272; Housing Act of 1954 § 106, 68
Stat. 591.

39. 12U.S.C. § 1709-1 (Supp. V 1969).

40.. Walil Street J., Dec. 2. 1970, at 4. col. 3 (reduction from 8 1/2% to 8%); id., Jan. 13,
1971, at 2, col. 3 (reduction from 8% to 7 1/2%); id., Feb. 18, 1971, at 3. col. | (reduction
from 7 1/2% to 7%). Interest rates started rising again in the spring and there was pressure on
the Secretary to raise the ceiling again; e.g.. id., May 26, 1971, at 2, col. 3; Mandala, FHA
Mortgage Market Tumbles Into Dissarray as Pressures Build on all Sides, House & HoMme,
July 1971, at 8. ;

41. On Friday, August 6. 1971. the Secretary of HUD announced a policy of keeping the
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line on the 7% limit on FHA mortgages. At the same time he announced a new subsidy for a
subclass of mortgages under Sections 203(b). 207, 213, 221(d)4) and 220 of the National
Housing Act (12 U.S.C. §§ 1709(b). 1713, 171Se, 17151(d)(4) and 1715k. Wall Street J.. Aug.
10. 1971, at 8, col. 2. Besides creating a new subsidy, the announcement amounts to an
indirect admission of the failure of the scheme.

42. 12 U.S.C. § 1709 (Supp. V 1969).

43. 12 U.S.C. §1713 (Supp. V.1969).

44. 12 US.C. §1715¢ (Supp. V 1969) (cooperatives): id. § 1715y (condoniniums); id.
§ 1715v (housing for the aged): id. §§ 1749aaa- 1749aaa-$ (group practice facilities).

45. For an extended discussion of this question see, e.g.. Bartke. supra note 27. at 67-70.

46. S. 3639, H.R. 16643, 91st Cong., 2d Sess. §§ 40l, 402, S01. 502. 503. S04, & SOS
(1970). Congress decided that such recasting was premature without further deliberation and.
therefore. eliminated it from the form of the act as passed:; S. REP. No. 1216. 91st Cong., 2d
Sess. 2 (1970). For further discussion see, Edson. supra note 21, at 142-44. A new attempt is
being made in 1971 with the introduction of the “Housing Consolidation and Simplification
Actof 1971, S. 2049. 92d Cong.. ist Sess. (1971),

47. Savings and Loan Associations have traditionally specialized in conventional mort-
gages. For a table showing the composition of the industry’s mortgage portfolio for the years
1961- 1969 see. Bartke, supra note 27, at 13 n. 43. During this period the ratio of con-
ventional to all mortgages ranged from a high of 90.03% in 1967. 10 a low of 83.5% in 1961.
In 1970 S&L's provided 70.2% of conventional residential mortgages written in the country.
Leibold. The Secondary Market—An Idea Whose Time Has Come. FHLBB Jour. (May.

T 1971.at 12, 14.

48. For a discussion of the borrowing short, lending long syndrome see, e.g.. Friend.

. Summary and Recommendations, in | STUDY OF THE SAVINGS AND LOAN INDUSTRY I, 3-4

(1. Friend ed. 1969); Klaman, Public |Private Approaches to Urban Mortgage and Housing

- Problems, 32 Law & CONTEMP. PROB. 250 (1967): Sametz. Overall Analysis. in CYCLICAL

AND GROWTH PROBLEMS FACING THE SAVINGS AND LOAN INDUSTRY 46-47 (A. Sametz ed.
1968).

49, E.2.. The Emergency Home Finance Act of 1970 § 706, Pub. L. No. 91-351 § 706, 84

“Stal, 464. amended 12 U.S.C. § 1464c (Supp. V 1969), by permitting for the first time

statewide lending by federally chartered savings and loan associatipns. Further liberalfza.tion
of geographic restrictions on the lending by federally chartered savings and Iqan associations
was made on January 21. 1971, by an amendment of 12 C.F.R. § 563.9. found in 36 Fed. Reg.

2 (197 1). .
9oTt(lere: is at present pending before Congress a bill entitled the “Housing Iqstitunons
Modernization Act of 1971, S. 1671. H.R. 7740. 92d Cong.. 15t Sess. (1971). which would
result in many structural changes in federally chartered savings and loan associations. Amorig
them would be the authorization 10 invest up to 3% of assets directly in real property located
within 100 miles of their office. § 104; the authorization to “Wwarehouse™ land for development
purposes. § 105; permission 10 combine construction financing with loans for land devel-
opment and acquisition. § 105: permission to make varied urban renewal loans. § 102; and

ny others.
mﬂSOy 12 U.S.C. § 1464b (Supp. V 1969). See also. 12 C.F.R. § 544.1(a) Charter N § 4 (Jan.
1. 1970). N

$I. S. 1671 92d Cong.. Ist Sess. § 101 (1971). For a statement of the position of the
Federal Home Loan Bank Board. see Board Unveils 1971 Legislative Package. FHLBB

R.. May. 1971, at 4.
101;2. Wu{I Street, J.. Nov. 13. 1970 at . col. 3; Borroughs Clearing House. Feb.. 1971, at
35. 36. For a scholarly discussion of this issue. see Friend. Changes in the Asset and
Liabilities Structure of the Savings and Loan Industry. in 3 STUDY OF THE SAVINGS AND
LOAN INDUSTRY 1353. 1423-27 (1. Friend ed. 1969).

53. For a history of Fannie Mae, see Bartke, supra note 27, at 16-29: The present
quasi-private Fannie Mae. as a result of the passage of Title V1l of the Housing and Urban
Development Act of 1968. 12 U.S.C. §'3|l7l6— 1723¢ (Supp. V 1969). took over the secon-

ions of the old Fannie Mae. , .
da?;ng:‘:t:izu::;:n:hich took over the management and liquidation function and the special
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. assistant function ‘of the old Fannié Mse, was created by Titié VI of the Housing and

.. tirbint Devélopthent Act of 1988, sipra riote 3. - . ) .

sS. The Federal Home Loah Motigage Corpotation was ¢stablishiéd by the provisions of

.. the Foderal Home Loan Mortgige CoRporatith Act, being Title 111 of the Emergency Home

Finance Act of 1970, 12 U.S.C. §8 1451-1459°¢1971). o

$6. For a discussion. citation of sources, and statistical data, See Bartke, sijpra fote 27, at
$0-51 nn. 208-209, 68-69 nn. 294-295. For develophieiils 4s of mid- 1971, sée Masidala, FHA

_Market Tumibles into Disdrray as Préssirés Build on All Sides, Housk & Howg, July, 1971,
at 8; SAvINGS AnD LoaN News, July, 1971 at 16, Coe T

57. Compare 12U.S.C. § 1719a(1) (Supp. V. 1969, with id. § 17234(h).

¢..- $8. For a discussion of the inconsibtenciés and difficulties expéritnced By Fannie Mae, see

Bartke, supra note 27, at 28- 29, 55-57,78. ‘ o .
$9. 12 U.S.C. §§ 17142, 17152L1) (Stipp. V 19869). o o

. 60, 24 C.F:R. § 1520.6(b) Jan. 1. 1970) adopted pursuant to ilie language of 42 U.S.C.
§§ 1402(5) & (8). 1409 & 1410b (1964). For & discussion of the backpround. see Bursigin,
New Techniques in Public Housing, 32 Law & CoNnTeMp. PROS, 538 (1967). -

. 61, Testimony of HUD Secretary Roiniey in Hedrings on S, 2938, 5. 3503. 5. 3508. & .
3442. Before the Subcomm. ve Housing and Urbah Afairs of thé Sen. Comm. on Buiiking
and Currency, 91st Cong., 2d Sess. 146¢1970). . o , ‘

. 62. The chickens may be Coming home to 100st. &s the cumulutive éffect of these subsidies
i§ beginning to. be fett. HUD Secretary Romaiey has recently sbhnded a waming: Houst &
Home. Sept. [971. at 4. For computation of the present capitalized value of §§ 235 and 236

_ subsidies for the unity supported in fscal year 1970: sée THE Bronomics of Febkrat
§usipy PrOGRAMS. JoINT Econ. CoMMm.. 92 Cong.. st Sess, 15960 (1972); u récéntly

" pubilished staff study. : e i SR

63, For a description of the tandem upproach, see testimony of Fannie Mae' Président
Huriter and HUD's Secretary Romney, in Hearing on 5. 2958, 8. 3503, 5. 3508, & §. 3402
Bejore the Subcomm. on Housing and Urhan Affuirs of the Sen. Comm. on Banking and
currency, 91st Cong., 2d Sess. 84. 129 (1970). L o
" §4. For a furthier discussior, se¢ Burtke: supra note 37, at 69-70. ; o

o @8, Ser critiqué oF somié of the préseht Bbusing Policies in Stegman. THe Néw Myiiology
“of Housiig, TRARSJAETION, Jan. 197030 53, - o -

-~ §6. For a desctiption.of some Gf the administrutive problems afd defays. see. ¢.8., 1esli-
‘#iony of Rev. Chianning E. Phillips in Hearings on H. R. 13694, H. R. 14839, H.R. 13402
and H. R. 11, Before the House Comm. on Bunking und Currency, 91st Cong.. 2d Seis.
138:33 (1970). S ’ h

67. 12US.C. % 17176(2) (1971 o C R

~ %8, The new cofporation wds credted by the Federal Home Loin Morigagé Corporation
Act. being Tile 111 of the Erergency Home Fifiahce Act of 1970. 12'U.S.C. §41451-59
(97 ~ '

§9. See, e.g.. House & Home, Nov. 1970, a0 12: id.. Sept. 1970, 8t 16; SAVINGS AND

L LOAN NEWS, Oct. 1970: at9. o S o

70. For many months Fannie Mae and the Federal Home Loan Monga;eﬁwmn

“tried to agree on a uniform set of forms acceptable to bbth. These efforts brd«{ed fruitiess apd
the two entities adopted forms of their own; the main differences concerning prepaymeént

‘fehalties and dud-on-sale clauses. Wall Stréét )., Dec. 16, 1971 at:cal ol
71, See, &.8.. Associations Confront the Critical Consumér, SAVINGS. AND LOAN NEWS,
June 1971, at 28. See aiso, Wall Street J., Oct. 26, 1971, at 32, col. 1. )

2. id., a1 28-9. : : - L

- 73, Seere.g., discussion in Wall Street 4., Oct. 26, 1971. 3t 32, cok. 1, of the claims of

expenses inturred in administering such-escrow accounts. : B



~21.

74 After this article was written the Supreme Court of Califormia decwded o very important
cise dealing with consumer protection in mortgage siuations, 1 a Sala v Amenican Savings &
foan Ass. Caldd 97 Cual Rptr X49 489 P2d 1113 0971 Thise case
significantly expands the avinlabibity of class actions and severcly resiricts the usge of
duc-on-cncumbrance provisions .

75 See. eg. b eithold, supra note 47, at 14

76 See ReroRt or tHE COMMISSION ON MoRIGAGE InTeRLST RavES. |5,
11969

71. After this articie wag written the ABA has made o modest beginming m the direction
suggested hare ALt October meehing i Chicago the Hourd of Governors adopied three

resolulions recommended by the Speergl Comnuttee on Housog and Urbun Development
Lsw. Am Bag News. (et 197 a1 i
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